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Filed April 21, 1953 

United States Court of Appeals for the District of 

Columbia Circuit 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

ZENITH RADIO CORPORATION 

Appellant 


v. 

FEDERAL COMMUTATIONS COMMISSION, 

Appellee 

Case No. 11772 

Notice of Appeal and 
Statement of Reasons Therefor 

NOW COMES ZENITH RADIO CORPORATION this 
21st day of April, 1953, pursuant to Sections 402(b) and 
(c) of the Communications Act of 1934, as amended, 47 
U.S.C. 402(b) and (c), and Rule 37 of the Rules of this 
Court, and gives this notice of appeal from the Memo - 
ra/ndum Opinion and Order of the Federal Communica¬ 
tions Commission, publicly released February 9, 1953, as 
reaffirmed on petition for reconsideration in a further 
Memorandum Opinion and Order, publicly released April 
9, 1953, denying an application of Appellant for a permit 
to construct a commercial television broadcasting station 
to operate on Channel 2, in Chicago, Illinois. 

Statement of the Nature of the Proceedings 

1. Appellant Zenith Radio Corporation is a corpora^ 
tion duly organized and existing under and by virtue of 
the laws of the State of Illinois, having its offices and 
principal place of business at 6001 West Dickens Avenue, 
Chicago 39, Illinois. Appellant is generally engaged in 
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the business of manufacturing and selling radio ap¬ 
paratus, including radio and television receiving sets, and 
owns and operates, as a licensee of the Federal Com¬ 
munications Commission, experimental television broad¬ 
casting stations KS2XBR and KS2XBS, and frequency 
modulation broadcasting station WEFM, all in Chicago, 
Illinois. 

2. On February 16, 1948, Appellant filed with the Fed¬ 
eral Communications Commission an application (BPCT- 
322) for a permit to construct a commercial television 
broadcasting station, to operate on Channel 2 (54 to 60 
megacycles) in Chicago, Illinois. Said application was in 
every way in accordance with the then applicable Rules 
and Regulations of the Federal Communications Com¬ 
mission, which Rules and Regulations allocated said Chan¬ 
nel 2 for use in Chicago, Illinois by a commercial tele¬ 
vision broadcasting station. Said Channel 2 had not been 
assigned to any person for commercial use, but was occu¬ 
pied and used by Appellant for experimental (non-com¬ 
mercial) television broadcasting pursuant to license, first 
issued in or about 1939 and continuously renewed there¬ 
after by the Federal Communications Commission on Ap¬ 
pellant’s application. On March 26, 1953, the Federal 
Communications Commission last renewed the license of 
Appellant’s experimental television broadcasting station 
(KS2XBS) to operate on Channel 2, in Chicago, Illinois, 
and Appellant’s said station is currently conducting ex¬ 
perimental television broadcasting operations on Channel 
2, in Chicago, Illinois. 

3. The Commission, on May 6,1948, instituted proceed¬ 
ings (Docket Nos. 8736, 8975, 9175, and 8976, hereinafter 
called the “Television Allocation Proceedings”) designed 
to amend the table of television channel assignments in 
the United States. On Sepetmber 30, 1948, and while 
Appellant’s above-described applicaiton for a permit to 
construct a commercial television station was pending 
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before it, the Commission entered in the Television Allo¬ 
cation Proceedings an order suspending the issuance of 
commercial television construction permits pending the 
outcome of the Television Allocation Proceedings. 

4. On March 22, 1951, the Commission issued in the 
Television Allocation Proceedings a “Third Notice of 
Further Proposed Rule Making” which in allocating and 
reallocating television channels throughout the United 
States, proposed specifically (1) to continue the allocation 
of Channel 2 for commercial television use in Chicago, 
but (2) to delete Channel 4 from Chicago, although com¬ 
mercial television station WBKB, owned and operated by 
Balaban & Katz Corporation, was then authorized by the 
Commission to broadcast commercially on Channel 4 in 
Chicago. Said “Third Notice” directed Balaban & Katz 
Corporation to show cause in the proceedings why its 
license should not be modified to specify Channel 2 in 
lieu of Channel 4. 

5. On July 24, 1951, Appellant filed with the Commis¬ 
sion a petition (a copy whereof is attached hereto marked 
“Exhibit A”) requesting that the Commission declare that 
its said “Third Notice” constituted only an allocation 
proposal, as distinct from an assignment proposal, and 
that Appellant, and all other applicants for a permit to 
construct a commercial television broadcasting station to 
operate on Channel 2, in Chicago, Illinois, including Bala¬ 
ban & Katz Corporation, if it determined to become such 
an applicant, would be upon an equal footing in pursuing 
their respective applications. 

6. On April 14, 1952, the Comission released its Sixth 
Report and Order in the Television Allocation Proceed¬ 
ings which confirmed its earlier proposal to continue the 
allocation of Channel 2 to Chicago, but to delete Channel 4 
from Chicago. On the same day, the Commission released 
its Memorandum Opinion and Order, (a copy whereof is 
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attached hereto marked “Exhibit B”) dismissing as moot 
Appellants above-described petition (Exhibit A hereof)' 
in that its Sixth Report and Order of the same day neces¬ 
sitated the amendment of all existing applications for 
permits to construct commercial television broadcasting 
stations before they might be considered. The Commis¬ 
sion’s said MemoramdAim Opinion and Order concluded 
that: 

“In the event that Zenith amends its application in 
accordance with the rules and regulations adopted in the 
Sixth Report and Order, and continues to seek Channel 2 
in Chicago, it may at that time again raise the question 
of its status, and the status of Balaban & Katz Corpora¬ 
tion, with respect to that channel.’* 

7. Thereafter, and on May 29, 1952, Appellant filed 
with the Commission its amended application (BPCT-322) 
for a permit to construct a commercial television broad¬ 
casting station on Channel 2, in Chicago, Illinois. On the 
same day, Appellant filed a “Petition for a Declaratory 
Ruling Regarding the Status of Channel 2 in Chicago and 
for Ancillary Relief” (a copy whereof is attached hereto 
marked “Exhibit C”). On July 17, 1952, following the 
filing by Balaban & Katz Corporation of an application 
for a permit to construct a commercial television broad¬ 
casting station on Channel 2, in Chicago, Illinois, Appel¬ 
lant filed with the Commission a “Petition for Compara¬ 
tive Hearing,” praying that the conflicting applications of 
Appellant and of Balaban & Katz Corporation be desig¬ 
nated for comparative hearing in accordance with the re¬ 
quirements of law and the Commission’s customary prac¬ 
tices and procedures. A copy of Appellant’s said Peti¬ 
tion is attached hereto marked “Exhibit D.” On Novem¬ 
ber 24, 1952, Appellant requested special temporary 
authorization to commence commercial television broad¬ 
casting operations, to be inaugurated coincident with the 
deletion of Channel 4 operations in Chicago. A copy of 
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Appellant’s request is attached hereto marked “Ex¬ 
hibit E.” 

8. In a Memorandum Opinion and Order , released 
February 9, 1953, (a copy whereof is attached hereto 
marked “Exhibit F”), the Commission concluded in a de¬ 
cision reached by a 4-3 margin that Appellant had waived 
its rights to comparative consideration with Balaban & 
Katz Corporation for an authorization to operate a tele¬ 
vision station on Channel 2 in Chicago. The grounds 
upon which the majority of the Commission predicated its 
theory of waiver were: (1) Appellant’s asserted failure 
to seek participation in the order directing Balaban & 
Katz Corporation to show cause why its license for 
station WBKB should not be modified to specify Chan¬ 
nel 2 in lieu of Channel 4, and (2) Appellant’s asserted 
failure to seek participation in proceedings consequent 
on an application by Balaban & Katz Corporation for 
renewal of station WBKB’s license to operate on Chan¬ 
nel 4. The Commission ordered that Appellant’s appli¬ 
cation BPCT-322 and its request for special temporary 
authorization (Exhibit E hereof) both be dismissed. On 
February 20, 1953, Appellant filed with the Commission 
a “Petition for Reconsideration” (a copy whereof is at¬ 
tached hereto marked “Exhibit G”), praying the Com¬ 
mission reconsider its above-described Memorandum 
Opinion and Order and that it forthwith process, and 
grant Appellant’s application BPCT-322 unless such ap¬ 
plication be opposed by one or more proper applicants 
seeking a similar authorization. On April 9, 1953, the 
Commission released a Memorandum Opinion and Order 
(a copy wdiereof is attached hereto marked “Exhibit H”), 
denying said petition. Said Memorandum Opinion and 
Order, again reached in a 4-3 decision, represented an 
exhaustion of Appellant’s administrative remedy. 
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Allegations of Error 

9. The Commission violated the Communications Act 
of 1934, and particularly section 309 thereof, and the Ad¬ 
ministrative Procedure Act, in denying without a hearing 
Appellants application for a permit to construct a com¬ 
mercial television broadcasting station on Channel 2, in 
Chicago, Illinois, at a time when Appellant’s application 
accorded with all relevant rules and regulations of the 
Commission. 

10. The Commission violated the Communications Act 
of 1934, as amended, and particularly section 309 thereof, 
and the Administrative Procedure Act, in concluding that 
Appellant’s application for a permit to construct a com¬ 
mercial television broadcasting station on Channel 2, in 
Chicago, Illinois, was not entitled to be designated for 
comparative hearing with any other proper application 
seeking a similar authorization, as required by the de¬ 
cision of the United States Supreme Court in Ashbacker 
Radio Corporation v. Federal Commtmicatioms Commis¬ 
sion, 326 U.S. 327, 66 Sup. Ct. 148 (1945). 

11. The Commission violated the Communications Act 
of 1934, as amended, and the Administrative Procedure 
Act, in concluding that Appellant waived its rights to 
pursue its application for a permit to construct a com¬ 
mercial television broadcasting station on Channel 2, in 
Chicago, Illinois, (1) by failing to seek participation in 
the show cause proceedings involving Balaban & Katz 
Corporation, and (2) by failing to seek intervention in a 
proceeding invovling solely the renewal of license to 
operate on Channel 4 of Balaban & Katz Corporation’s 
station WBKB. 


Injury to Appellant 

12. Appellant is a long-time experimental television 
broadcasting operator on Channel 2, in Chicago, Illinois, 
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and is a long-time applicant for a permit to construct a 
commercial television broadcasting station on such chan¬ 
nel. The Commission’s denial of Appellant’s application 
BPCT-322 will, if permitted to stand, prevent Appellant 
from constructing, owning, and operating, or from having 
an opportunity equal with others to construct, own, and 
operate, a commercial television broadcasting station on 
said Channel 2, in Chicago, Illinois. Such action by the 
Commission will thereby cause Appellant irreparable 
injury. 


Prayer for Relief 

WHEREFORE, Appellant prays that the Court hear 
and determine this appeal, and issue an order declaring 
invalid and reversing the Commission’s order contained 
in its Memorandum, Opinion and Order, released Febru¬ 
ary 9, 1953 (Exhibit F hereof), as reaffirmed in a further 
Memorandum Opinion and Order, released April 9, 1953 
(Exhibit H hereof), and for such other and further relief 
as to this Court may seem just and proper. 

Respectfully submitted, 

/s/ Burton K. Wheeler 
Burton K. Wheeler 

/s/ Edward K. Wheeler 
Edward K. Wheeler 

/s/ Irving Herriott 
Irving Herriott 

/s/ Joseph S. Wright 
Joseph S. Wright 
Attorneys for Zenith 
Radio Corporation 


9 


Of Counsel: 

Wheeler & Wheeler 
704 Southern Building 
Washington 5, D. C. 

Montgomery, Hart, Pritchard & Herriott 
120 South LaSalle Street 
Chicago 3, Illinois 

[Note: The exhibits referred to in the Notice of Ap¬ 
peal are printed in chronological order hereafter as part 
of the Joint Appendix, and are, therefore, omitted at this 
point.] 


VERIFICATION 

DISTRICT OF ) 

COLUMBIA ) 

Irving Herriott, being first duly sworn, deposes and 
states that he is General Counsel of Zenith Radio Cor¬ 
poration and a member of its Board of Directors; that he 
is conversant with its affairs and operations, including its 
application for a permit to construct a commercial tele¬ 
vision broadcasting station to operate on Channel 2, in 
Chicago, Illinois; that he has read the foregoing Notice 
of Appeal and Statement of Reasons Therefor and that 
the statements of fact contained in paragraphs 1 through 
8 thereof are true and correct. 

/s/ Irving Herriott 
Irving Herriott 
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Subscribed and sworn to before me this 21st day of 
April 1953. 

/s/ Florence ,M. Tangora 
Notary Public 

My Commission expires 1/1/56. 

• • • • 

Filed April 24, 1953 

United States Court of Appeals for the District of 

Columbia Circuit 

Notice of Intention of Columbia Broadcasting System, Inc. 

To Intervene cmd Statement of Intervener's Interest 

1. Columbia Broadcasting System, Inc. (CBS), licensee 
of Television Station WBBM in Chicago, Illinois, oper¬ 
ating on Channel 4, by its attorneys, hereby gives notice 
pursuant to Section 402(e) of the Communications Act of 
1934, as amended, of its intention to intervene in the 
above-captioned case. 

2. The license to operate said station, formerly oper¬ 
ated under the call letters WBKB, was transferred to 
CBS from Balaban & Katz Corporation pursuant to 
Memorandum Opinion and Order entered by the Federal 
Communications Commission on February 9, 1953. ABC- 
Paramount Merger Case, 8 Pike & Fischer R.R. 541, 630, 
paragraph 38 of Conclusions. 

3. The Sixth Report and Order released by the Fed¬ 
eral Communications Commission on April 14, 1952, pro¬ 
vided that “an appropriate temporary authorization will 
be issued to the licensee of Station WBKB in order to 
permit operation on Channel 2 in lieu of Channel 4”. 

(1 Pike & Fischer R.R. (Part 3) page 91; 805, par. 508) 
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The Federal Communications Commission in a Memo¬ 
randum Opinion and Order dated February 9, 1953, as 
reaffirmed by a further Memorandum Opinion and Order 
dated April 9, 1953, (hereinafter referred to as “said 
Memorandum Opinion and Order as reaffirmed”) provided 
that the order “directing the modification of license of 
WBKB to operate on Channel 2 in lieu of Channel 4 is 
finalized . . (Zemth Radio Corp., 8 Pike & Fischer R.R. 
883, 889, paragraph 22). 

4. Said Memorandum Opinion and Order as reaffirmed 
also dismissed “the application of Zenith for construction 
permit (BPCT-322) and its request for a special tempo¬ 
rary authprization to commence commercial television 
broadcasting on Channel 2 . . 

Zenith Radio Corporation has filed a notice of appeal 
from said Memorandum Opinion and Order as reaffirmed 
“denying an application of Appellant for a permit to 
construct a commercial television broadcasting station to 
operate on Channel 2, in Chicago, Illinois” and in said 
notice of appeal Zenith Radio Corporation has prayed 
that this Court “issue an order declaring invalid and re¬ 
versing” said Memorandum Opinion and Order as re¬ 
affirmed. 

Zenith Radio Corporation has also moved for a tem¬ 
porary stay praying this Court “(1) to issue its order 
directing the Commission to preserve the status quo, or, 
if and to the extent necessary, restore the position or 
status existing at the time of the order appealed from, 
(2) refrain from issuing any form of authorization to 
any person looking toward commercial television broad¬ 
casting operations on Channel 2, in Chicago, Illinois . . .” 

5. Any stay, modification or reversal by this Court 
of said Memorandum Opinion and Order as reaffirmed as 
sought by Zenith Radio Corporation herein would ob¬ 
viously aggrieve and adversely affect the rights of CBS. 
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As a consequence, CBS is clearly an ‘‘interested person” 
within the meaning of Section 402(e) of the Communica¬ 
tions Act, as amended. 

Respectfully submitted, 

COLUMBIA BROADCASTING SYS¬ 
TEM, INC. 

By 

ROSENMAN GOLDMARK COLIN 
& KAYE 

575 Madison Avenue 
New York 22, New York 
Its Attorneys 

By /s/ Max Freund 
Max Freund 
A Member of the Firm. 

/s/ Stanley M. Silverberg 
Stanley M. Silverberg 

/s/ Leon R. Brooks 
Leon R. Brooks 
Of Counsel. 

April 24, 1953. 

DISTRICT OF COLUMBIA) 

CITY OF WASHINGTON ) ss " 

JULIUS F. BRAUNER, being duly sworn, deposes and 
says: That he is Secretary and General Attorney of the 
COLUMBIA BROADCASTING SYSTEM, INC.; that he 
has read the foregoing “Notice of Intention of Columbia 
Broadcasting System, Inc. to Intervene and Statement of 
Intervenor’s Interest”, that he knows the contents thereof, 
and that the same are true of his own knowledge. 

/s/ Julius F. Brauner 
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Sworn to before me this 24th day of April, 1953. 

/s/ Sheila A. Kelly 
Notary Public 

• • • • 

Filed April 27, 1953 

United States Court of Appeals For the District of 

Columbia Circuit 

Notice of Intention of the Journal Company (The Mil¬ 
waukee Journal) To Intervene and Statement of In¬ 
ter venor’s Interest. 

The Journal Company (The Milwaukee Journal), licen¬ 
see of Television Station WTMJ-TV, Milwaukee, Wiscon¬ 
sin, which now operates on Channel 3, by its attorneys, 
hereby gives notice pursuant to Section 402 (e) of the 
Communications Act of 1934, as amended by Public Law 
No. 554, 82nd Congress, 2nd Session, known as the Com¬ 
munications Act Amendments, 1952, (66 Stat. 711), of its 
intention to intervene and participate fully in the above- 
entitled case. The Journal Company (The Milwaukee 
Journal )is an interested person who will be aggrieved 
and whose interests will be adversely affected in the event 
this Court grants the request of Appellant herein and is¬ 
sues an order directing the Federal Communications Com¬ 
mission to preserve the status quo or restores the status 
existing at the time of the order appealed from, or issues 
an order directing the Federal Communications Commis¬ 
sion to refrain from issuing any form of authorization to 
any person for a commercial television operation on 
Channel 2, Chicago, Illinois, or in the event this Court 
declares invalid and reverses the Federal Communications 
Commission’s order in its Memorandum Opinion and Or¬ 
der , released February 9, 1953 (Appellant’s Exhibit F), 
which "was affirmed by the Federal Communications Com- 
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mission’s Memorandum Opinion and Order, released April 
9, 1953 (Appellant’s Exhibit H). 

Respectfully submitted, 

THE JOURNAL COMPANY (THE 
MILWAUKEE JOURNAL) 

By /s/ D. M. Patrick 
D. M. Patrick 
/s/ Parker D. Hancock 
Parker D. Hancock 
810 Colorado Building 
Washington 5, D. C. 

Its Attorneys 

April 24, 1953 

Statement of The Journal Company 
(The Milwaukee Journal) 

1. The Journal Company (The Milwaukee Journal) 
(hereinafter referred to as The Journal Company) is the 
licensee of Television Station WTMJ-TV, Milwaukee, Wis¬ 
consin, operating on Channel 3. The construction of 
WTMJ-TV was authorized by the Federal Communications 
Commission (hereinafter referred to as the Commission) 
on January 23, 1947. 

2. The Commission, acting under statutory authority 
granted to it by Section 303 (f) and 312 (b) (now 316) of 
the Communications Act of 1934 as amended, conducted 
rule making proceedings which resulted in a nationwide 
allocation of television facilities and in which on March 
22, 1951, by a document entitled “Third Notice of Fur¬ 
ther Proposed Rule Making”, it proposed, among other 
things, that 31 then existing television stations be re¬ 
quired to change their operating assignments in order to 
consummate the nationwide television allocation plan. 
Three of these changes of assignment were required to 


15 


arrive at an equitable distribution of television assign¬ 
ments between Canada and the United States. The re¬ 
maining 28 changes were required to reduce interference 
and to effect a maximum utilization of television channels, 
the Commission having found that inadequate mileage 
separations had been provided between co-channel stations. 
WTMJ-TV was one of these 28 stations and a show cause 
order was directed to The Journal Company which looked 
toward the change in its assignment from Channel 3 to 
Channel 4. Thus, the modification of WTMJ-TV’s and 
27 other stations’ licenses was critical to the establishment 
of an efficient nationwide interference-free television serv¬ 
ice. At that time Channel 4 was assigned for the opera- 
tion of Station WBKB, Chicago, Illinois, and also for the 
operation of Station WHBF, Rock Island, Illinois, with a 
separation of only 140 miles. Channel 3 was assigned 
for the operation of Station WKZO-TV, Kalamazoo, Mich¬ 
igan, and Station WTMJ-TV, Milwaukee, Wisconsin, with 
a separation of only 120 miles. The minimum separation 
contemplated in the area was 170 miles. Thus, in order 
to accomplish the Commissions plan for interference-free 
television service in the Chicago-Milwaukee-Kalamazoo- 
Rock Island area, a show cause order was also directed 
to Station WBKB to change from Channel 4 to Channel 
2. 1 The Commission in its Order of February 9, 1953, 
upon review of the above separations, said: 

“Accordingly, the continued operation of Station WBKB 
on Channel 4 would cause a deleterious chain reaction 
which would defeat the objective of an interference-free 
television service in the Chicago and neighboring areas.” 
(Paragraph 16). 

3. The above described show cause order directed to 
The Journal Company was made final by the Commission 


1 The distance between Chicago and Milwaukee is approximately 
85 miles. 
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in its television allocation proceeding. Thereafter, The 
Journal Company filed an application which looked toward 
a change to Channel 4, to comply with the show cause 
order, and for an increase in visual power from 16.1 kw 
to 100 kw, the maximum provided by the Commission’s 
Rules. This application was granted on July 16, 1952, 
subject to the condition that no operation, including equip¬ 
ment tests, be commenced without further authorization of 
the Commission. 2 The Journal Company has proceeded 
with its construction for an operation on Channel 4 and 
estimates it will be prepared to commence said operation 
on or about June 10, 1953. 

4. In its Memorandum Opinion and Order of Febru¬ 
ary 9, 1953, affirmed by its Memorandum Opinion and 
Order of April 9, 1953, the Commission finalized its show 
cause order relating to Chicago providing for the sub¬ 
stitution of Channel 2 for Channel 4. On that same date, 
February 9, 1953, and in a different proceeding the Com¬ 
mission authorized the assignment of license of Station 
WBKB from its then licensee to Columbia Broadcasting 
System, Inc. (hereinafter referred to as CBS.) This as¬ 
signment has been consummated. Thus, as a result of 
these actions the Commission is in a position to effect 
the readjustments in Chicago and Milwaukee, 3 required 
by its nationwide allocation proceeding. 

5. Any stay, reversal or modification of the Commis¬ 
sion’s actions would aggrieve and adversely affect the in¬ 
terests of The Journal Company, by precluding it from 


2 On January 30, 1953, the Commission granted WKZO-TV, Kal¬ 
amazoo, Michigan, authority to increase its power and antenna 
height subject to the condition that operation not begin until Sta¬ 
tion WTMJ-TV, Milwaukee, Wisconsin, has ceased operation on 
Channel 3. 

3 In addition, WKZO-TV, Kalamazoo, Michigan, can be permitted 
to operate as authorized. (See footnote 2, supra.) 
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operating its Television Station WTMJ-TV in the manner 
authorized by the Commission. As indicated herein, the 
continued operation by CBS on Channel 4 in Chicago 
would preclude The Journal Company from changing its 
assignment to Channel 4 and extending its service in the 
Milwaukee area, and in fact preclude the consummation 
of the Commission’s television allocation plan in the area. 
Moreover, any stay, reversal or modification would con¬ 
tinue in effect the inadequate mileage separation (and the 
resulting interference) found in the Chieago-Milwaukee- 
Kalamazoo-Rock Island area and corrected by the Com¬ 
mission in its television allocation proceeding. 

Respectfully submitted, 

THE JOURNAL COMPANY 
(THE MILWAUKEE JOURNAL) 

By /s/ D. M. Patrick 
D. M. Patrick 

/s/ Parker D. Hancock 
Parker D. Hancock 
810 Colorado Building 
Washington, D. C. 

Its Attorneys 

April 24, 1953 


VERIFICATION 

County of Milwaukee) 

State of Wisconsin ) SS 

Walter J. Damm, being duly sworn, deposes and says 
that he is Vice President and General Manager of Radio 
of The Journal Company (The Milwaukee Journal); that 
he knows the contents of the foregoing Statement on be¬ 
half of The Journal Company (The Milwaukee Journal); 
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and that the matters and things therein stated are true 
to the best of his knowledge and belief. 

/s/ Walter J. Damm 
Walter J. Damm 

Subscribed and sworn to before me this 25th day of 
April, 1953. 

(SEAL) 

/s/ Irene K. McGuire 
Notary Public 

My Commission expires Jan. 30, 1955. 

• • • • 

Filed May 5, 1953 

United States Court of Appeals For the District of 

Columbia Circuit 

Notice of Intention To Intervene of Fetzer 
Broadcasting Company 

Fetzer Broadcasting Company, licensee of Television 
Broadcast Station WKZO-TV, operating on Channel 3 in 
Kalamazoo, Michigan, by its attorneys, hereby states that, 
pursuant to Section 402(b) of the Communications Act of 
1934, as amended, (64 Stat. 1129, 66 Stat. 711, 47 USC 
Sec. 402(b)), it is entitled to participate in the above- 
entitled proceeding as an interested party and hereby 
gives notice of its intention to intervene, appear and par¬ 
ticipate for the following reasons: 

1. On March 22, 1951, the Federal Communications 
Commission issued, as a part of its nationwide television 
allocation proceeding, a “Third Notice of Further Pro¬ 
posed Rule Making” which, among other things, directed 
the licensee of Television Broadcast Station WBKB to 
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show cause why its license should not be modified to 
specify Channel 2 in Chicago Illinois, in lieu of Channel 
4 in Chicago, Illinois. On April 14, 1952, the Commis¬ 
sion released its “Sixth Report and Order’’ in the televi¬ 
sion allocation proceeding which, among other things, con¬ 
firmed its earlier proposal to continue the allocation of 
Channel 2 to Chicago and to delete Channel 4 from that 
city. In its Memorandum Opinion and Order of February 
9, 1953, affirmed by its Memorandum Opinion and Order 
of April 9, 1953, 1 the Commission, among other things, 
finalized its show cause order relating to Chicago provid¬ 
ing for the substitution of Channel 2 for Channel 4. 

2. In the meantime, in order to reduce electrical inter¬ 
ference and to effect a maximum utilization of television 
channels, the Commission, as a part of the same rule- 
making proceeding, directed The Journal Company (The 
Milwaukee Journal), licensee of Television Station WTMJ- 
TV, Milwaukee, Wisconsin, to change from Channel 3 to 
Channel 4. However, that station cannot shift from 
Channel 3 to Channel 4 before Television Broadcast Sta¬ 
tion WBKB, Chicago, Illinois, moves from Channel 4 to 
Channel 2 because both stations would then be operating 
on the same channel (Number 4) approximately 85 miles 
apart. The Commission’s Rules and Regulations (also 
adopted in the same rule-making proceeding) require that 
VHF stations on the same channel in this area, must be 
separated by a distance of at least 170 miles. 

3. Fetzer Broadcasting Company, licensee of Television 
Broadcast Station WKZO-TV, operating on Channel 3 in 
Kalamazoo, Michigan, has an outstanding authorization 
(issued by the Federal Communications Commission) to 
increase height and to change effective radiated power 
from visual 15.7 kw, aural 7.9 kw, to visual 81 kw, aural 
41 kw, subject to the express condition that operation 


1 These two orders are the subject of the instant appeal. 
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shall not begin until Station WTMJ-TV, Milwaukee, Wis¬ 
consin has ceased operation on Channel 3. Thus, if Sta¬ 
tion WTMJ-TV cannot move from Channel 3 to Channel 
4 in Milwaukee, because Station WBKB is unable to 
change from Channel 4 to Channel 2, in Chicago, Station 
WKZO-TV, in turn, cannot comply with the terms of the 
Commission’s authorization, namely, to increase its power 
and antenna height because of the express condition con¬ 
tained in the Commission’s authorization and because the 
two stations (WKZO-TV and WTMJ-TV) are only 120 
miles apart on the same channel. 

4. Inasmuch as, pursuant to applicable Rules and 
Regulations and Engineering Standards Concerning the 
Television Broadcast Service of the Federal Communica¬ 
tions Commission, the operation of Television Broadcast 
Station WKZO-TV, in accordance with its outstanding 
construction permit, is dependent upon Television Broad¬ 
cast Station WTMJ-TV, Milwaukee, Wisconsin, ceasing 
operation on Channel 3 and Television Broadcast Station 
WTMJ-TV’s cessation of operation on that channel is 
dependent upon Television Broadcast Station WBKB mov¬ 
ing from Channel 4 to Channel 2, Fetzer Broadcasting 
Company would be aggrieved and its interest would be 
adversely affected if the Commission’s actions appealed 
from herein were stayed, reversed, modified or set aside 
particularly insofar as the channel changes outlined there¬ 
in are concerned. 2 


2 In light of the fact that Appellant’s Allegations of Error com¬ 
plain only of the Commission’s failure to grant to it a hearing on 
its application for Channel 2 in Chicago and does not challenge 
the Commission’s authority to make the changes referred to above, 
Fetzer Broadcasting Company is not interested in the merits of 
the appeal, per se, but is vitally affected by (and opposes) any 
action, such as a stay order, which would preclude it from in¬ 
creasing power and antenna height thereby preventing the maxi¬ 
mum utilization of the channel assigned to it. 
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Accordingly, Fetzer Broadcasting Company hereby gives 
notice of its intervention in the above-entitled proceeding 
and of its appearance as a party thereto. 

Respectfully submitted, 

FETZER BROADCAST COMPANY 
By /s/ John P. Carr 
John P. Carr 

By /s/ Thomas H. Wall 
Thomas H. Wall 

By /s/ Alfred C. Cordon, Jr. 

Alfred C. Cordon, Jr. 

Its Attorneys 

Munsey Building 
Washington 4, D. C. 

May 4, 1953 

VERIFICATION 
DISTRICT OF COLUMBIA: ss 


Thomas H. Wall, being first duly sworn upon oath, de¬ 
poses and says that he is one of the attorneys for Fetzer 
Broadcasting Company; that he has read the foregoing 
Notice; and that the facts stated therein are true and cor¬ 
rect to the best of his knowledge, information and belief. 

/s/ Thomas H. Wall 
Thomas H. Wall 

Subscribed and sworn to before me this 4th day of May, 
1953. 


/s/ Patricia G. MacLane 
Notary Public 

(SEAL) 

My commission expires February 1, 1954. 


• • • • 




Filed May 5, 1953 

United States Court of Appeals For the District of 

Columbia Circuit 

Notice of Intention To Intervene of Rock Island 
Broadcasting Company 

Rock Island Broadcasting Company, licensee of Tele¬ 
vision Broadcast Station WHBF-TV operating on Chan¬ 
nel 4 in Rock Island, Illinois, and the holder of a con¬ 
struction permit to increase the effective radiated power 
of said television station, by its attorneys, hereby states 
that, pursuant to Section 402(b) of the Communications 
Act of 1934, as amended, (64 Stat. 1129, 66 Stat. 711, 47 
U.S.C. 402(b)), it is entitled to participate in the above- 
entitled proceeding as an interested party and to inter¬ 
vene, appear and participate for the following reasons: 

1. Rock Island Broadcasting Company is presently li¬ 
censed to operate Television Broadcast Station WHBF- 
TV on Channel 4 in Rock Island, Illinois. The Commis¬ 
sion, on March 22, 1951, in its “Third Notice of Proposed 
Rule Making” in the nationwide television allocation pro¬ 
ceedings, proposed, inter alia, that thirty-one existing 
television stations be required to change their operating 
assignments in order to carry out this nationwide televi¬ 
sion allocation plan. At that time, Channel 4 was assigned 
for the operation of Station WBKB, Chicago, Illinois, as 
well as for the operation of Television Broadcast Station 
WHBF-TV, Rock Island, Illinois, with a mileage separa¬ 
tion of approximately 155 miles. The minimum separa¬ 
tion contemplated for stations of this class, in this area, 
pursuant to the “Third Notice”, subsequently finalized in 
the Commission’s Sixth Report and Order released on 
April 14, 1952 is 170 miles. 

2. Accordingly, the Commission, in a Memorandum 
Opinion and Order of February 9, 1953, affirmed by its 
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Memorandum Opinion and Order of April 9, 1953, 1 inter 
alia, finalized its show cause order relating to Chicago to 
provide for the substitution of Channel 2 for Channel 4. 
Television Broadcast Station WBKB was thereby di¬ 
rected to change from Channel 4 to Channel 2. 

3. In the meantime, on January 2, 1953, the Federal 
Communications Commission granted to Rock Island 
Broadcasting Company, licensee of Television Broadcast 
Station WHBF-TV a construction permit to increase 
effective radiated power from 11 kilowatts visual and 5.5 
kilowatts aural to 100 kilowatts visual and 50 kilowatts 
aural. 

4. If Television Station WBKB remains on Channel 4 
in Chicago and is not permitted to shift to Channel 2, the 
result will be the inefficient operation of both stations 
since their close proximity will result: (1) in a violation 
of the Commission’s Rules and Regulations and its Engi¬ 
neering Standards for Television Broadcast Stations 
(which requires that the minimum co-channel assignment 
and separation for these stations shall be 170 miles); and 
(2) a serious loss and degradation of service to the people 
residing in the service areas between the two stations. 

5. Any stay, reversal, or modification of the Commis- 
sion’js actions appealed from would aggrieve and adversely 
affect the interests of Rock Island Broadcasting Com¬ 
pany by precluding it from operating its Television Broad¬ 
cast Station WHBF-TV in the manner authorized and 
prescribed by the Commission and would continue in ef¬ 
fect the inadequate mileage separation and the resulting 
interference found in the Chicago-Rock Island area. 2 


1 These two orders are under review in the instant appeal. 

* In light of the fact that Appellant’s Allegations of Error com¬ 
plain only of the Commission’s failure to grant to it a hearing on 
its application for Channel 2 in Chicago and does not challenge the 
Commission’s authority to make the changes referred to above. 
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Accordingly, Rock Island Broadcasting Company hereby 
moves to intervene in the above-entitled proceeding. 

Respectfully submitted, 

ROCK ISLAND BROADCASTING 
COMPANY 
By /s/ John P. Carr 
John P. Carr 
By /s/ Thomas H. Wall 
Thomas H. Wall 
By /s/ Alfred C. Cordon, Jr. 

Alfred C. Cordon, Jr. 

Its Attorneys 

600 Munsey Building 
Washington 4, D. C. 

May 4, 1953 

VERIFICATION 
DISTRICT OF COLUMBIA: ss 


Thomas H. Wall, being first duly sworn upon oath, de¬ 
poses and says that he is one of the attorneys for Rock 
Island Broadcasting Company; that he has read the fore¬ 
going Notice; and that the facts stated therein are true 
and correct to the best of his knowledge, information and 
belief. 

/s/ Thomas H. Wall 
/s/ Thomas H. Wall 

Subscribed and sworn to before me this 4th day of May, 
1953. 

/s/ Patricia G. MacLane 
Notary Public 

(SEAL) 

My commission expires February 1, 1954. 


Kock Island Broadcasting Company is not interested in the merits 
of the appeal, per se, but is vitally affected by (and opposes) any 
action, such as a stay order, which would preclude it from in¬ 
creasing power and antenna height thereby preventing the maxi¬ 
mum utilization of the channel assigned to it. 
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STATEMENT AS TO ZENITH RADIO 
CORPORATION’S 1948 APPLICATION 

[On February 12, 1948, Zenith Radio Corporation filed 
an application on the form required by the Commission’s 
Rules and Regulations for a construction permit for a 
commercial television broadcast station on Channel 2, 
Chicago. This application is part of the record in this 
case but is omitted in printing.] 

• * * • 

44 FEDERAL COMMUNICATIONS COMMISSION 

Proposed Rule Making 
March 21, 1951 

FEDERAL COMMUNICATIONS COMMISSION 
[47 CFR, Part 3] 

[Docket Nos. 8736, 8975, 8976, 9175] 

Television Broadcast Service 
Third Notice of Further Proposed Rule Making 

In the matters of amendment of § 3.606 of the Com¬ 
mission’s rules and regulations, Docket Nos. 8736 and 
8975; amendment of the Commission’s rules, regulations 
and engineering standards concerning the television broad¬ 
cast service, Docket No. 9175; utilization of frequencies in 
the band 470 to 890 Mcs. for television broadcasting, 
Docket No. 8976. 

1. Notice is hereby given of further proposed rule 
making in the above-entitled matters. For purposes of 
identification the proceedings to be conducted pursuant to 
this notice shall be designated as “Part III”. The pro¬ 
ceedings heretofore conducted pursuant to the “Notice of 
Further Proposed Rule Making” (FCC 49-948) issued by 
the Commission on July 11, 1949, have been designated as 
“Part II.” The proceedings heretofore conducted pursu- 
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ant to the “Notice of Proposed Rule Making” (48-1569) 
issued by the Commission on May 6,1948, have been desig¬ 
nated as “Part I.” 

2. Appendix A of the Commission’s notice of July 11, 
1949 (FCC 49-948) is revised to the extent set forth in 
Appendix A set forth below. Appendix B of said notice 
is revised to the extent set forth in Appendix B set forth 
below. 1 Appendices C and D of said notice are withdrawn 
and new Appendices C and D are set forth below. 

3. In view of the withdrawal of the proposals set forth 
in Appendices C and D of the Commission’s notice of 
July 11, 1949 (FCC 49-948) all comments, counterpropo¬ 
sals and oppositions filed by interested parties with re¬ 
spect to said proposals are rendered moot and will not 
be considered further in these proceedings. All petitions 
heretofore filed with the Commission requesting leave to 
file late appearances, comments and engineering state¬ 
ments with respect to the Commission’s proposals in Ap¬ 
pendices C and D of the Commission’s notice of July 11, 
1949 (FCC 49-948) are likewise rendered moot. Inter¬ 
ested parties may hereafter participate in the proceedings 
initiated by this notice only by complying with the pro¬ 
cedures set forth herein. 

4. The Commission proposes to amend Parts 2 and 3 
of its rules and regulations, and its “Standards of Good 
Engineering Practice Concerning Television Broadcast 
Stations” as set forth below in Appendices A, B, C, and D. 

5. It is evident that an understanding must be reached 
between the United States of America and Canada and 
Mexico with respect to the assignment of television chan¬ 
nels along their mutual borders. Such an understanding 
is necessary in order to prevent undue interference be- 


1 New Appendices A and B are self-contained documents and 
replace old Appendices A and B in their entirety. 
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tween television stations in the respective countries and 
in order to provide a fair, efficient and equitable assign¬ 
ment of television channels between the United States and 
the above countries. Accordingly, in Appendix D herein 
the Commission has included certain assignments for Can¬ 
ada and Mexico which might be allocated on the same 
basis as the over-all proposal if the borders between the 
countries did not exist. 

6. As indicated above, the assignments set forth in Ap¬ 
pendix D of the above notice were included in the pro¬ 
posal only for illustrative purposes and to show the effect 
on the above table of a reasonable number of assignments 
to Canada and Mexico. A series of conferences have 
been held with representatives of the Government of Mex¬ 
ico and the Dominion of Canada relating to the allocation 
of television channels along the United States-Mexican and 
the United States-Canadian borders. No formal agree¬ 
ments have been entered into but views are being ex¬ 
changed with respect to these matters and it is expected 
that satisfactory understandings will be reached. 

7. In preparing the table of television channel alloca¬ 
tions set forth in Appendix C, the Commission proposes 
to alter existing television authorizations in 31 instances. 
The alterations with respect to Channel 9 in the city of 
Cleveland, Ohio, Channel 5 in the city of Syracuse, New 
York, and Channel 6 in the city of Rochester, New York, 
resulted from the Commission’s efforts to arrive at an 
equitable distribution of television channels between the 
United States and the Dominion of Canada. The remain¬ 
ing 28 channel substitutions resulted from the Commis¬ 
sion’s efforts to reduce interference, make available a rea¬ 
sonable number of channels and to effect the maximum 
utilization of VHF television channels in the United 
States. The changes proposed by the Commission with 
respect to these 31 stations are set forth in the following 
paragraph. 
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8. The changes which the Commission proposes to 
make with respect to existing authorizations are set forth 
in the following table which contains the name of the 
licensee or permittee w’ho presently holds a grant of tele¬ 
vision facilities, the city in which such facilities are lo¬ 
cated, the channel presently assigned to the licensee or 
permittee, and the channel which the Commission proposes 
to substitute for the existing channel: 
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9. Should the proposals set forth in Appendix C be 
adopted by the Commission, in whole or in part, it is 
hereby proposed to modify the licenses and construction 
permits held by the licensees and permittees listed in para¬ 
graph 8 above so as to substitute in their respective au¬ 
thorizations the proposed channels in place of their pres¬ 
ent existing assignments as set forth in paragraph 8 above. 
In the light of the information set forth in paragraphs 
5, 6 and 7 herein, it is the judgment of the Commission 
that its actions will result in a better utilization of televi¬ 
sion channels in the United States, Mexico and the Domin¬ 
ion of Canada by increasing the service area of the sta¬ 
tions already on the channels in question and reducing 
the interference which would be caused to new stations 
that will be added to the channels in question; will pro¬ 
mote the public interest, convenience and necessity; and 
will more fully and completely carry out the provisions of 
the Communications Act of 1934, as amended. Accord¬ 
ingly, pursuant to the provisions of sections 303 (f) and 
312 (b) of the Communications Act of 1934, as amended, 
the licensees and permittees listed in paragraph 8 above 
are directed to show cause in these proceedings and in 
accordance with the procedures hereinafter set forth why 
their licenses and permits should not be modified as set 
forth in paragraph 8 above in the event the Commission 
deletes from their respective cities the channels listed 
under the heading “Present Channel Assignment” and sub¬ 
stitutes therefor the channels listed under the heading 
“Proposed Channel Assignment.” 

10. The most important single factor which induced 
the issuance by the Commission of its “freeze” order of 
September 30, 1948, was the desire to ascertain whether 
sufficient mileage spacing had been provided between as¬ 
signments set forth in its table. On the basis of the data 
contained in the record of this proceeding the Commission 
is proposing the separations specified in the attached 
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Appendix A. In the light of these separations the Com¬ 
mission proposes to take the following actions upon the 
expiration of the time specified in paragraph 12 herein 
for the filing of comments and oppositions thereto: 

(a) The Commission will determine whether any issue 
has been raised which would prevent the lifting of the 
“freeze” with respect to channel assignments in Alaska, 
Hawaiian Islands, Puerto Rico and Virgin Islands. These 
Territories are sufficiently removed from the continental 
United States so as not to be involved in the separations 
problems of continental United States and present no as¬ 
signment problem with any neighboring countries. Sepa¬ 
rations have been maintained within the Territories which 
are in accordance with the Commission’s proposals in 
Appendix A. Accordingly, in the absence of any issue 
with respect to these separations, the Commission pro¬ 
poses to lift the “freeze” with respect to the above Terri¬ 
tories without waiting to reach a final determination on 
all the assignments proposed in Appendix C. 

(b) The Commission will determine whether any issue 
has been raised with respect to the Commission’s pro¬ 
posed assignments in the UHF band. In the absence of 
such issue, and where serious procedural or practical ob¬ 
jections do not exist, the Commission will consider lifting 
the “freeze” on applications which specifically request a 
UHF channel. 

(c) The Commission will determine whether any issue 
has been raised with respect to applications by existing 
television licensees and permittees to increase power in 
accordance with the proposals set forth in Appendix A. 
In the absence of such issue the Commission will con¬ 
sider lifting the “freeze” so far as existing stations 
are concerned on a case-to-case basis where it appears 
that a grant of increased power not in excess of the 
maximum specified in Appendix A will not affect channel 
assignment proposals offered by the Commission or by 
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interested parties and will not unduly restrict the Com¬ 
mission’s flexibility in reaching final determinations with 
respect to assignments still in issue. 

(d) Should the Commission take action in accord¬ 
ance with the views expressed in subparagraphs (a), 
(b), and (c) above, a reasonable period will be provided 
for the filing of appropriate applications. 

11. Based on the record compiled in these proceed¬ 
ings, Appendices A and B reflect changes in the Com¬ 
mission’s proposals from those set forth in Appendices 
A and B of July 11, 1949. As indicated in paragraphs 
12 and 13 which follow, the hearing scheduled herein 
will be limited to proposals relating to Appendices C 
and D. Accordingly, persons who are of the opinion 
that the record does not substantiate the proposals set 
forth in Appendices A and B may file statements setting 
forth their objections not later than April 23, 1951. Such 
objections shall state with particularity the specific pro¬ 
posal to which objection is made and the volume and 
page number of the transcript or exhibits containing 
the evidence on which their objection is based. 

12. (a) On or before April 23, 1951, any interested 
person who is of the opinion that the proposals herein 
with respect to Appendices C and D should not be adop¬ 
ted, or should not be adopted in the form set forth herein, 
may file with the Commission written comments (including 
data, views or arguments) concerning said proposals. 
Interested persons favoring the proposals herein may file 
such written comments in support thereof. All written 
comments must be clear and specific as to the proposals 
made therein and must be accompanied by supporting en¬ 
gineering statements. Comments not accompanied by en¬ 
gineering statements and engineering statements which 
are not accompanied by comments of the interested parties 
will not be accepted. No comments or statements will be 
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accepted after April 23, 1951, unless a later date is pro¬ 
vided by Commission order. 

(b) On or before May 8, 1951, interested persons 
desiring to submit written comments (including data, 
views or arguments) in opposition to comments or counter¬ 
proposals filed with respect to the Commission’s proposals 
herein may file such opposing comments which must be 
accompanied by supporting engineering statements. Op¬ 
positions to counterproposals will not be accepted by 
the Commission, if they advance new proposals nor will 
they be accepted after May 8, 1951, unless a later date 
is provided by Comission order. 

(c) Comments which merely support the comments, 
counterproposals or oppositions previously filed by other 
interested parties pursuant to this notice will not be ac¬ 
cepted. 

(d) Comments and statements directed toward specific 
assignments in the Commission’s proposed Table in Ap¬ 
pendix C herein shall show not only the effect which the 
proposals in said comments and statements will have 
on the service in the particular communities involved but 
also the overall effect thereof with specific reference to 
the priorities set forth in paragraph II of Appendix A 
herein. 

(e) A copy of this notice will be mailed to counsel 
for each party who appeared in Part II of the proceed¬ 
ings in the above-entitled matters, or to the party directly 
if not represented by counsel. All future notices mailed 
herein by the Commission will be sent only to persons who 
have filed comments, statements or oppositions pursu¬ 
ant to this paragraph. The notices will be sent to the 
attorney, except where a party is not represented by 
counsel. In such event, notices will be sent to the party. 
The name and post office address of each party and his 
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attorney shall be set forth clearly on each comment filed 
as provided above. 

(f) An original and 14 copies of all written comments 
and statements shall be filed with the Commission, as re¬ 
quired by § 1.764 of the Commission’s rules and regu¬ 
lations. 

13. (a) Notice is hereby given that a hearing will 

be held in the above-entitled matters before the Com¬ 
mission en banc commencing on May 23, 1951, at 10:00 
a. m. in Washington, D. C. (at a place to be designated 
by subsequent notice of the Commission), for the pur¬ 
pose of hearing testimony and receiving evidence re¬ 
garding the Commission’s proposals in Appendices C 
and D herein, and such other proposals as are duly and 
timely filed by interested persons with respect to Appen¬ 
dices C and D. Any interested person who has filed 
written comments with respect to Appendices C and D 
in accordance wdth the provisions of paragraph 12 here¬ 
in may participate in said hearing. 

(b) Persons who have failed to file timely written 
comments or statements as required by paragraph 12 
herein will not be permitted to adduce testimony or to 
offer any exhibits in evidence at the hearing, nor will 
such persons be permitted to cross-examine any of the 
witnesses appearing at the hearing. 

(c) In view of the comprehensive nature of the pro¬ 
ceedings herein and the desirability of concluding the 
hearing as soon as possible, it is requested that parties 
incorporate as much evidence as is practicable in the 
exhibits which they plan to submit. In this connection 
participants will be required to submit at the hearing 
at least 20 copies of each proposed exhibit to the Com¬ 
mission. In addition, participants should plan, if pos¬ 
sible, to have available at the hearing, 100 additional 
copies of each exhibit for distribution to interested per- 
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sons. Each exhibit should contain on the face thereof 
the docket numbers of the instant proceeding which may 
be abbreviated as follows: “Docket 8736 et al.” 

(d) In appropriate instances the Commission will 
permit participants at the hearing to incorporate by 
reference portions of the records of prior rule-making 
hearings provided that notice of intention to make such 
offer at the hearing is set forth in the written com¬ 
ments filed by the offering party and that the docket 
number and transcript pages are specifically identified 
in said written comments. Parties may not incorporate 
by reference any comments or statements heretofore 
filed pursuant to the Commission’s “Notice of Proposed 
Rule Making” (FCC 48-1569) issued May 6, 1948, or 
to the Commission’s “Notice of Further Proposed Rule 
Making” (FCC 49-948) issued July 11, 1949. 

14. Following the closing of the record, the Com¬ 
mission upon consideration of all proposals, counter¬ 
proposals, and evidence in this proceeding will adopt 
such rules, regulations and standards, as will best serve 
the public interest, convenience or necessity. 

15. Except where other provisions are made by the 
Commission pursuant to paragraph 10 herein, persons 
who are contemplating filing applications for new tele¬ 
vision broadcast stations, or filing amendments to pend¬ 
ing applications for new television broadcast stations, are 
requested to postpone the filing of such applications or 
amendments pending a final determination on the rules, 
standards and assignments proposed in this proceeding. 
Upon the issuance of final rules, standards and assign¬ 
ments in this proceeding, the Commission will issue an 
announcement providing a reasonable period of time dur¬ 
ing which new applications may be filed and pending 
applications may be amended, in conformity with the 
new rules, standards and assignments. Applicants are 
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requested to comply with this paragraph in order to 
eliminate unnecessary administrative effort and to save 
themselves the possibly needless expense of preparing and 
filing applications and amendments which may not be in 
conformity with the rules, standards and assignments 
as finally adopted. 

16. Authority to issue the proposals herein is vested 
in the Commission by sections 4 (i), 301, 303 (b), (c), 
(d), (e), (f), (g), (h), (r), and 307 (b) of the Com¬ 
munications Act of 1934, as amended. 

FEDERAL COMMUNICATIONS 
COMMISSION 

[SEAL] T. J. SLOWIE, 

Secretary 

Adopted: March 21, 1951 
Released: March 22, 1951. 

65a 

[Except for the following portion of Appendix C, the 
appendices attached to the Third Notice are omitted in 
printing: 

Appendix C 

Attached hereto is the Commission’s Table of Assign¬ 
ments containing the channels proposed for the various 
communities in the United States and its Territories: 

• * • • 

VHF Channel No. UHF Channel No. 

• * • • 

Chicago . 2, 5, 7, 9, 11* 20, 26, 32, 38, 44 

• • • • 

NOTE: Channels identified with an * are reserved for 
non-commercial educational stations in accordance with 
paragraph VI of Appendix A.] 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of 

Amendment of Section 3.606 of the Commission’s 
Rules and Regulations. 

Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service. 

Docket No. 9175 

Utilization of Frequencies in the Band 470 to 890 Mcs. 
for Television Broadcasting. 

Docket No. 8976 

Order Extending Filing Dates and Date of Hearing 

At a session of the Federal Communications Commission 
held in its offices in Washington, D. C., on the 11th day of 
April 1951: 

The Commission having under consideration a petition 
filed by the Television Board of the National Association 
of Radio and Television Broadcasters (NARTB), filed on 
April 4, 1951, requesting (1) that the date for the filing 
of comments pursuant to the Commission’s Third Notice 
of Further Proposed Rule Making (FCC 51-255) be ex¬ 
tended for 10 days; and (2) that the dates for the filing 
of oppositions and commencement of hearing be con¬ 
tinued accordingly; and 

IT APPEARING, That the petitioner alleges it is an 
association representing television broadcasters and is a 
party to the above-entitled proceeding; that it desires to 
consider the Commission’s Third Notice in detail and file 
appropriate comments with respect thereto; that the na¬ 
ture of the Third Notice is such as to require consulta¬ 
tions, advice and recommendations from various facets 
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of the industry; that the industry convention has been 
calendered for April 16 to 19, 1951, in Chicago; that it is 
anticipated that such consultations, advice and recommen¬ 
dations cannot be feasibly accomplished and would not 
permit counsel a reasonable time to complete proposed 
comments by April 23, 1951; that “numerous representa¬ 
tions have been received from counsel for various inter¬ 
ested parties to the effect that the extent of the matters 
encompassed in the Third Notice, plus the advent of the 
Convention activities, make it difficult if not impossible to 
meet the presently designated filing date”; and that these 
parties urge and support the filing of the instant petition 
by the Television Board; and 

IT FURTHER APPEARING, That good and sufficient 
cause has been shown for the extensions requested in the 
instant petition; 

65b IT IS ORDERED, That the date for the filing of 
comments as provided for in paragraph “12(a)” of 
the Commission’s Third Notice of Further Proposed Rule 
Making herein be extended to May 7, 1951; that the date 
for the filing of oppositions as provided for in paragraph 
“12(b)” of said Third Notice be extended to May 22, 
1951; and that the date for commencement of the hearing 
as provided for in paragraph “13(a)” of the said Third 
Notice be extended to June 11, 1951. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 
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Filed May 7, 1951 

66 HOGAN & HARTSON 

810 Colorado Building 
Washington 

May 4, 1951 

The Secretary 

Federal Communications Commission 
Washington, D. C. 

Dear Sir: 

Under the proposed TV Allocation Report adopted 
March 21, 1951, the Commission proposes to shift Sta¬ 
tion WBKB, licensed to Balaban & Katz Corporation, 
Chicago, Illinois, from its present channel assignment 
No. 4 to the proposed assignment No. 2. 

The licensee takes this means of notifying the Com¬ 
mission that, based on the overall proposals contained 
in said Report and more particularly the proposed table 
of assignments contained in Appendix C as it affects 
the operation of Station WBKB on Channel 2, it will 
have no objection to the suggested change. It is under¬ 
stood, of course, that the licensee reserves its right to 
alter the foregoing position in the event changes adverse 
to it are effected as a result of the proceedings scheduled 
to commence on June 11, 1951. 

Respectfully submitted, 

HOGAN AND HARTSON 


By - 

Attorneys for Balaban & Katz 
Corporation 
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67 62761 FCC 51-493 

Filed May 15,1951 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of 

Amendment of Section 3.606 of the Commission’s 
Rules and Regulations. 

Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service. 

Docket No. 9175 

Utilization of Frequencies in the Band 470 to 890 Mcs. 
for Television Broadcasting. 

Docket No. 8976 

Order 

At a session of the Federal Communications Commis¬ 
sion held at its offices in Washington, D. C., on the 15th 
day of May, 1951; 

The Commission having under consideration a joint 
petition filed on May 14, 1951, by the Federal Communi¬ 
cations Bar Association (FCBA), the Association of Fed¬ 
eral Communications Consulting Engineers (AFCCE) and 
the National Association of Radio and Television Broad¬ 
casters (NARTB) requesting “that the date upon which 
oppositions to the comments or counterproposals filed in 
these proceedings may be submitted be extended from 
May 22, 1951 to June 11, 1951 and that the date for com¬ 
mencement of the hearing now scheduled for June 11, 
1951 be extended for an appropriate period at the Com¬ 
mission’s convenience”; and 


It Appearing That as alleged in said petition, the last 
day to file comments herein pursuant to the Third Notice 
of Further Proposed Rule Making (FCC 51-244) was 
May 7, 1951 and the last day to file oppositions to such 
comments is May 22, 1951; that the hearing thereon is 
scheduled to commence on June 11, 1951; that comments 
filed pursuant to said Third Notice number approximately 
six hundred (the actual figure being nearer seven hun¬ 
dred) ; that members of the FCBA and the AFCCE have 
been engaged since May 8, 1951 in reviewing and analyz¬ 
ing the effects upon their clients of the comments filed in 
these proceedings; that 1 ‘the magnitude of the task of 
reviewing and analyzing each comment and of preparing 
and filing engineering statements and legal oppositions is 
so great as to preclude the possibility of completion on or 
before the present deadline date of May 22, 1951”; that a 
substantial number of the comments heretofore filed pro¬ 
pose modifications to the Commission’s assignment 
68 plan which affect several parties and, as a conse¬ 
quence in many instances multiple oppositions must 
be filed in answer to one initial comment; that a number 
of members of the FCBA and the AFCCE will be unable 
to complete the task of reviewing and analyzing each com¬ 
ment and to prepare and file oppositions thereto prior 
to June 11, 1951; and that in view of the importance of 
this matter and the obligation of the lawyers and engi¬ 
neers to their clients and the Commission, and in view of 
the necessity of giving this matter the serious and con¬ 
scientious attention it deserves, it is urged that the re¬ 
quested extensions be granted; and 

IT FURTHER APPEARING That, in the light of the 
allegations set forth in the instant petition, good and suf¬ 
ficient cause has been shown for the extensions requested 
herein; 

IT IS ORDERED THAT the joint petition herein is 
GRANTED; that the date for the filing of oppositions 
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herein as provided for in paragraph “12(b)” of the Com¬ 
mission’s Third Notice of Further Proposed Rule Making 
is extended to June 11, 1951; and that the date of the 
hearing provided for in paragraph “13(a)” of said Third 
Notice is extended to July 9, 1951, commencing at 10:00 
a.m. in the U.S. Department of Commerce Auditorium, 
14th Street between Constitution Avenue and E Street, 
N.W., Washington, D.C. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary 

Released: May 15, 1951. 

Filed 24, 1951 

69 Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In the Matters of 

Amendment of Section 3.606 of the Commission’s 
Rules and Regulations. 

Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service. 

Docket No. 9175 

Utilization of Frequencies in the Band 470 to 890 Mcs. 
for Television Broadcasting. 

Docket No. 8976 

Comes now Zenith Radio Corporation (1) for the pur¬ 
pose of recording its understanding of the Commission’s 
“Third Notice of Further Proposed Rule Making” adopted 
in the above proceedings on March 21, 1951, particularly 
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as it affects television Channel 2 in Chicago, Illinois; and 
(2) with the prayer that the Commission take occasion 
to confirm the correctness of Zenith’s understanding so 
that no party may be misled to his damage as to the 
significance of the Commission’s action. 

Zenith understands that the above-entitled proceedings 
have been for the purpose of establishing a national allo¬ 
cation of available television channels and do not involve, 
directly or indirectly, the assignment of any allocations 
so made to specific groups or persons. Zenith, long an 
applicant for a permit to construct a commercial television 
broadcasting station on Channel 2 in Chicago, Illinois, 
necessarily has no objection to the Commission’s proposal 
to confirm the allocation of Channel 2 to Chicago. If the 
Commission’s “Third Notice” is viewed as not only allo¬ 
cating Channel 2 to Chicago, but also as assigning such 
channel to Balaban & Katz Corporation, or creating any 
preferential rights in Balaban & Katz Corporation to the 
use of such channel to the exclusion of Zenith or others, 
then Zenith respectfully prays that it be so advised in 
order that it may institute all necessary steps for the 
protection of its interests. As grounds for its under¬ 
standing, Zenith states the following: 

70 1. Zenith Radio Corporation since 1938 has been 

the licensee of and has been operating an experi¬ 
mental television station formerly designated as W9XZV 
and now known as KS2XBS in Chicago, Illinois, on the 
frequencies now designated as Channel 2 in said city. 

2. On July 14, 1941, it applied for a commercial televi¬ 
sion station construction permit covering the transfer of 
the transmitter and other apparatus of its said experi¬ 
mental station from its location at 6001 West Dickens 
Avenue, Chicago, Illinois, to 135 South LaSalle Street, 
where it was proposed to construct said station as a com¬ 
mercial station on the roof of one of the highest office 
buildings in the City of Chicago known as the Field 
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Building for operation on said Channel. Such application 
was identified by the Commission as No. B4-PCT-9. 

In accordance with such application, a construction per¬ 
mit for said station was granted to Zenith Radio Cor¬ 
poration on August 12,1941. 

3. The United States of America became involved in 
World War II shortly thereafter and as a result it be¬ 
came impossible to move and reconstruct said station. At 
the conclusion of the war, as the result of hearings con¬ 
ducted by the Commission, it became necessary for Zenith 
Radio Corporation to re-apply for such commercial con¬ 
struction permit, which it did on January 5, 1945. The 
Commission, on May 2, 1946, issued to Zenith Radio Cor¬ 
poration a commercial television broadcasting station con¬ 
struction permit for operation on said Channel 2 and as¬ 
signed to said station the letters WTZR (Commission’s 
File B4-MPCT-22). This permit was relinquished in Jan¬ 
uary, 1947. Thereafter, on February 12, 1948, Zenith 
Radio Corporation re-filed its application for a commer¬ 
cial television station construction pennit for the same lo¬ 
cation at 135 South LaSalle Street, Chicago, for operation 
on said Channel 2. 

4. While this last re-application was pending, the Com¬ 
mission, by appropriate notices, suspended the issuance 
of any additional commercial television construction per¬ 
mits. Said application is still pending and no action has 
been taken on it, nor has it ever been set for hear¬ 
ing. 

71 5. On April 21, 1950, the Commission issued to 

Zenith Radio Corporation a construction permit for 
its experimental television station KS2XBS, which over 
the years, as above stated, had been operated continuously 
on the frequencies now designated as Channel 2. This 
permit authorized the moving of said station from its loca¬ 
tion at 6001 West Dickens Avenue, Chicago, Illinois, to the 
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roof of the Field Building at 135 South LaSalle Street, 
Chicago, Illinois, and the installation of new and entirely 
modern transmitting equipment at said new location. At 
the time Zenith Radio Corporation applied for such con¬ 
struction permit for the moving and rebuilding of its said 
experimental television station, it stated to the Commis¬ 
sion that it desired to use said station, as reconstructed in 
its new location, for the purpose of conducting a limited 
commercial test of its subscription television system known 
as Phonevision, which test was authorized by the Commis¬ 
sion in its order entered February 8, 1950 (Docket No. 
9517). 

In accordance with such experimental construction per¬ 
mit, Zenith Radio Corporation moved its experimental sta¬ 
tion to the new licensed location and reconstructed the 
same with new and modern equipment. 

6. In connection with its said application for the afore¬ 
said experimental construction permit for the rebuilding 
of its Station KS2XBS, as above set forth, Zenith Radio 
Corporation stated that it would not urge in support of 
its pending application for a commercial television broad¬ 
casting station construction permit, the amount of its 
investment in the new and modem equipment which it 
proposed to install in the new location of its said ex¬ 
perimental television Station KS2XBS, and it here again 
states that it will not urge such investment in support 
of said application. However, it does direct the atten¬ 
tion of the Commission to the fact that there is now 
installed at the present location of its said experimental 
television station at 135 South LaSalle Street, Chicago, 
Illinois, complete modem transmitting equipment com¬ 
parable to the equipment of commercial television sta¬ 
tions in the Chicago area, but which has at present limi¬ 
ted power output. It further states to the Com- 
72 mission that within a few days the power output 
of said station can be increased to a level com- 
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parable to that of commercial television stations by add¬ 
ing only certain parts to the amplifier, which parts are 
readily available. 

7. Balaban & Katz Corporation is presently operating 
a commercial television broadcasting station in Chicago, 
Illinois, on Channel 4 identified as WBKB. It has never 
filed any application for a construction permit cover¬ 
ing a commercial television station in Chicago on the 
frequencies now known as Channel 2, yet the Commis¬ 
sion’s “Third Notice” is susceptible of the interpretation 
that it proposes that Balaban & Katz Corporation be 
“assigned” to Channel 2 in Chicago. Balaban & Katz 
Corporation has filed with the Commission, in the form 
of a comment on the Commission’s proposed allocations 
of television frequencies as set forth in the Commission’s 
“Third Notice of Further Proposed Rule Making” above 
mentioned, a statement to the effect that “it will have 
no objection” to the proposed transfer of present com¬ 
mercial television broadcasting station WBKB in the 
City of Chicago from Channel 4 to Channel 2. 

Balaban & Katz Corporation has no vested right to 
own and operate a television station in Chicago, par¬ 
ticularly as against the demands for an adequate national 
allocation of television channels. It has even less rights 
than Zenith to own and operate a station upon Channel 
2 in Chicago since Balaban & Katz Corporation has never 
filed an application for authority to own and operate a 
station upon Channel 2, nor otherwise disclosed any 
interest in this frequency, whereas Zenith has been shown 
to have long been both a commercial applicant for, and 
an experimental operator upon, Channel 2. If the de¬ 
mands of a national allocation system appear to dictate 
the withdrawal of Channel 4 from Chicago, than any 
injury to be caused by such withdrawal should be borne by 
those on whom it happens to fall and not transferred 
to others. Zenith, vrhich has suffered no misfortune be¬ 
cause of the demands of a national allocation system, 
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should not be penalized severly by having a specific 
assignment made upon the channel for which Zenith has 
long been an applicant. Zenith may not thus be submitted 
to any handicap, disadvantage or prejudice whatever in 
seeking to establish on a comparative basis against 
73 others, that Zenith is best qualified as a licensee to 
own and operate a television station upon Channel 
2 in Chicago. 

In addition, Zenith Radio Corporation has been advised 
through announcements in the press that Balaban & Katz 
Corporation, through its parent corporation, has recently 
acquired or is in the process of acquiring another com¬ 
mercial television broadcasting station in Chicago, namely, 
Station WENR-TV, which is presently licensed to oper¬ 
ate and is operating on Channel 7 in said City. 

It has also recently come to the attention of Zenith 
Radio Corporation through statements in the press that 
Balaban & Katz Corporation to whom Channel 2 may be 
proposed to be assigned as above set forth has entered 
into a contract with Columbia Broadcasting System under 
which it has agreed to sell its presently owned broadcast¬ 
ing station WBKB, with the contemplated authorization 
to operate the same on said Channel 2, to said Columbia 
Broadcasting System at a reported price of $6,000,000.00 
subject to the approval of the Commission. 

It would, therefore, appear from the above that Balaban 
& Katz Corporation has no intention of operating a com¬ 
mercial television broadcasting station in the City of Chi¬ 
cago on said Channel 2 and that it proposes to sell what¬ 
ever authorization it may obtain from the Commission to 
construct and operate a television broadcasting station 
on said channel to Columbia Broadcasting System. 

Columbia Broadcasting System has never filed an ap¬ 
plication for a construction permit for a commercial tele¬ 
vision broadcasting station on said Channel 2 in Chicago. 
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8. Zenith Radio Corporation, as above stated, has 
operated an experimental television broadcasting station 
on Channel 2 in the City of Chicago continuously for many 
years. This television station was for many years the only 
television station in the City of Chicago. 

9. It is submitted that Zenith Radio Corporation, by 
reason of its long period of operation of its experimental 

television broadcasting station on Channel 2, by 
74 reason of its long experience and continuous use of 
said channel, and by reason of its long pending 
application for authority to construct and operate a com¬ 
mercial television broadcasting station on said channel, 
has certain equitable rights the Commission must take 
into consideration. Also, it would appear that by reason 
of its early applications, including its present pending 
application for a commercial construction permit for a sta¬ 
tion to be operated on said channel, that it should be sub¬ 
jected to no disadvantage or prejudice whatsoever in 
pursuing its application. If Balaban & Katz Corporation 
should now determine to file an application for a permit 
to construct a station on Channel 2 in Chicago, such ap¬ 
plication should be considered on a comparative basis 
with the applications of Zenith and others for a similar 
authority, and Balaban & Katz Corporation should not be 
permitted to urge any priority, preferential status or 
advantage because of its prior license to own and operate 
a television station in Chicago. 

10 Zenith Radio Corporation states that it has ample 
financial means for operating a commercial television sta¬ 
tion in the City of Chicago and is fully capable of furnish¬ 
ing television programs as acceptable to the public as 
those broadcast by any other commercial television sta¬ 
tion operator in said city. It desires only an opportunity 
to demonstrate at a customary comparative hearing its 
superior qualifications. 
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WHEREFORE, Zenith Radio Corporation requests that 
the Commission now declare that its Third Notice of Fur¬ 
ther Proposed Rule Making of March 21, 1951, in the 
above proceedings constituted only an allocation proposal, 
as distinct from an assignment proposal, and that Zenith 
and other existing or future applicants for Channel 2 in 
Chicago, including Balaban & Katz Corporation, if it 
determines to become such an applicant, are upon an 
equal footing in pursuing their respective applications. 

75 

Respectfully submitted, 

ZENITH RADIO CORPORATION 

By. 

Edward K. Wheeler 


Irving Herriott 
Its Attorneys 

Dated: July 24, 1951 

Wheeler & Wheeler 
704 Southern Building 
Washington 5, D. C. 

Irving Herriott 
120 South LaSalle Street 
Chicago 3, Illinois 





50 


Filed August 3, 1951 

76 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

In the matter of 

Amendment of Section 3.606 of the 
Commission’s Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of Commission’s Rules, Regulations 
and Engineering Standards Concerning 
the Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in the Band 
470-890 Mcs. for Television Broadcasting 
Docket No. 8976 

Opposition to Pleading of Zenith Radio Corporation 

Comes now Columbia Broadcasting System, Inc., and 
opposes the non-titled pleading of Zenith Radio Corpora¬ 
tion, dated July 24, 1951, in the above-entitled matter, 
and in support thereof states as follows: 

1. Columbia Broadcasting System, Inc. has pending 
before the Commission an application for assignment to 
it of the authorization of Balaban & Katz to own and 
operate commercial television station in Chicago, Illinois. 

2. On July 24, 1951, Zenith Radio Corporation (here¬ 
inafter called Zenith) filed with the Commission a docu¬ 
ment (hereinafter called Pleading) containing Zenith’s 
understanding of the Commission’s “Third Notice of 
Further Proposed Rule Making” (hereinafter called Third 
Notice) together with a prayer that the Commission con¬ 
firm the correctness of Zenith’s understanding of the 
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Third Notice. It appears that the Zenith Pleading alleges 
in effect that: 

(a) Zenith by operating an experimental television 
station in Chicago, Illinois on Channel 2 under an ex¬ 
perimental license from the Commission, and hav- 

77 ing pending with the Commission an application 
for permit to construct a television broadcast sta¬ 
tion, even though previously it surrendered a permit to 
construct a commercial television station in Chicago, Illi¬ 
nois, nevertheless has some equitable rights in Channel 2 
in Chicago, Illinois which the Commission should take into 
consideration. 

(b) Balaban & Katz Corporation (hereinafter called 
B & K) though presently authorized and operating a 
commercial television broadcast station in Chicago on 
Channel 4, identified as Station WBKB has no vested 
right to own and operate a television station in Chicago, 
Illinois and does not contemplate operating a Chicago 
television station on Channel 2 because of the proposed 
assignment and transfer of Station WBKB to Columbia 
Broadcasting System, Inc. 

(c) B & K has even less right than Zenith to own and 
operate such a station on Channel 2 in Chicago, Illinois. 

Accordingly, Zenith requests a declaration that the 
Commission’s Third Notice constitutes only an allocation 
proposal as distinct from an assignment proposal, and 
that Zenith and other existing or future applicants for 
Channel 2 in Chicago, Illinois, including B & K, if it de¬ 
termines to become such an applicant, are upon an equal 
footing in pursuing their respective applications. 

3. Although it is not clear from the non-titled Zenith 
Pleading, which was served on Columbia Broadcasting 
System, Inc. what the Pleading is intended to be it ap¬ 
pears that the Pleading is intended to be either com¬ 
ment, statement, or opposition to the Commission’s Third 
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Notice, or a request for a declaratory ruling of the 

78 meaning of the Commission's Third Notice. 

4. The substantive matter contained in the 
Zenith Pleading appears in effect addressed to Para¬ 
graphs 8, 9, 12, and Appendix C of the Commission's 
Third Notice. Paragraphs 8 and 9 inter alia, contain a 
proposal by the Commission for a shift of Station WBKB 
from Channel 4 to Channel 2 and directs B & K to show 
cause in the above-entitled proceedings why such a chan¬ 
nel shift should not be made. Appendix C, inter alia, pro¬ 
poses the assignment of VHF Channels 2, 5, 7, 9, and 11 
to Chicago, Illinois. Paragraph 12 directs that comments 
or statements directed towards specific assignments con¬ 
tained in Appendix C be filed on or before April 23, 1951, 
that the comments be clear and specific and accompanied 
by supporting engineering statements. It provides that 
further comments not accompanied by engineering state¬ 
ments are not acceptable. Subsequently, the date for 
filing such comments was extended to May 7, 1951 and 
the filing of oppositions to such comments was extended 
to June 11, 1951. 

5. In light of the above if the Zenith Pleading, dated 
July 24, 1951, is intended to be a statement or comment 
or opposition to a statement or comment filed in the 
above-entitled proceeding, pursuant to the Commission's 
Third Notice, it is submitted that the Zenith Pleading 
was not timely filed 'with the Commission and does not 
meet the Commission's criteria established for such com¬ 
ments or statements and accordingly must be dismissed 
by the Commission. 

6. In the event that the Commission determines to 
treat the Zenith Pleading as an appropriate subject for 

declaratory ruling, it is submitted that the Com- 

79 mission's Third Notice is not subject to the inter¬ 
pretation suggested by Zenith that it lessens the 

rights of existing licensees or permittees. 
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7. It seems perfectly clear that the Third Notice is a 
specific proposal for a nation-wide allocation system pro¬ 
mulgated pursuant to the Commission’s rule-making pow¬ 
ers and does not purport to affect existing assignments 
except to the extent that it was considered necessary in 
the interest of developing an equitable nation-wide alloca¬ 
tion system to transfer to licensees or permittees channels 
other than those presently authorized to them. The Com¬ 
mission’s Third Notice proposes to remove Channel 4, 
presently licensed to Station WBKB, from Chicago and 
to substitute in its place Channel 2. It further proposes 
to allocate Channels 5, 7, 9, and 11 to Chicago. At the 
present time Channels 4, 5, 7, and 9 have been assigned 
to permittees or licensees who are operating stations on 
such channels in accordance with their outstanding 
authorizations. 

8. Zenith bases its claim of “equitable rights” in 
Channel 2 on two propositions: first, that it has had for 
some time a license to operate experimentally on Channel 
2 and second, that its application for commercial opera¬ 
tion on that channel has been on file with the Commission 
for several years. As to the rights acquired by Zenith by 
reason of the experimental license, Section 4.112 of the 
Commission’s Rules is pertinent. It reads in part as 
follows: 

“ 4.112 Supplementary statements to be fled with ap¬ 
plication for construction permit. A supplementary state¬ 
ment shall be filed with and made a part of each applica¬ 
tion for construction permit for any experimental tele¬ 
vision broadcast station confirming the applicant’s under¬ 
standing: 

80 (5) That any authorization issued pursuant to 

the application may be cancelled at any time with¬ 
out notice or hearing.” 
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Similarly, the experimental license (BRVB-23) issued 
to KS2XBS, Zenith’s experimental television station in 
Chicago operating on Channel 2, contains the following 
on its face: 

“This license is granted upon an experimental basis 
only, and upon the express condition that it is subject 
to change or cancellation by the Commission at any time, 
if in its discretion the need for such action arises.” 

It is evident, then, that a license to operate an experi¬ 
mental television station is temporary in nature, is issued 
solely for experimental purposes and grants no rights 
whatsoever to the licensee in the channel or frequency. 

9. It is fundamental that the filing of an application 
for a television channel grants no substantive rights. 
While an applicant may be entitled to a hearing with 
respect to a channel for which he has applied, this right 
to a hearing exists only if such channel is available for 
assignment. B & K is authorized to operate a com¬ 
mercial station on Channel 4 in Chicago, Illinois. In the 
Third Notice the Commission is merely proposing to 
modify B & K’s authorization so that it will operate on 
Channel 2 in lieu of Channel 4 and is taking this action 
in accordance with the authority granted and procedure 
required by Sections 303(f) and 312(b) of the Commu¬ 
nications Act of 1934, as amended. This modification is 
to be made on the Commission’s motion and not that of 
B & K. Accordingly, a comparative hearing for Channel 
2 facilities is not called for. To the extent that Zenith 
complains of this action, its remedy was to file a counter¬ 
proposal or opposition in the captioned proceedings 

within the time limits and in the manner provided 
81 in the Third Notice. As indicated above, such time 
limits have expired. 

10. The Zenith Pleading suggests that by reason of 
the fact that B & K has indicated its intention to transfer 
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its authorization to CBS and that CBS has not filed an 
application for Channel 2 in Chicago, Illinois, Zenith and 
other applicants should, in the event the transfer is ap¬ 
proved, have a right to compete equally with CBS for 
Channel 2. But Section 310(b) of the Act permits the 
transfer of outstanding authorizations upon Commission 
approval and the Commission, when it eliminated the so- 
called AVCO procedure from its rules, rejected competi¬ 
tive considerations in transfer proceedings. 

11. It is clear that Zenith’s basic complaint is that it 
suffers by reason of the allocation to Chicago proposed 
by the Commission in its Third Notice, as compared to 
the assignment of VHF channels proposed for Chicago 
in earlier proposals of the Commission. Zenith is in the 
same position as it would be if the Commission proposed 
to assign Channel 2 elsewhere and leave Channel 4 in 
Chicago. Its sole injury is that by the proposal, there is 
a “lessened statistical probability that the petitioner will 
ultimately succeed in getting a station” (see Television 
California v. FCC (Court of Appeals, District of Co¬ 
lumbia, Pike and Fischer 6 RR 2017)). But Zenith is not 
alone in this regard. Many others who are faced with a 
similar situation, have appeared in the proceedings, filed 
proper comments and proposals, and are preparing to 
testify in accordance with the requirements of the Third 
Notice. Because Zenith has failed to exercise its rights 
in this regard, it cannot allege such injury in these pro¬ 
ceedings as to justify any extraordinary relief. 

82 WHEREFORE, the premises considered, it is re¬ 
quested that the Commission either (a) strike 
Zenith’s Pleading in the above-captioned proceedings as 
not having been filed in accordance with the requirements 
of the Third Notice, or (b) advise Zenith that its rights 
with respect to Channel 2 in Chicago, if and when the 
Commission’s proposal contained in the Third Notice is 
finalized, are no greater than the rights of any applicant 


56 


for a television facility which is then being commercially 
operated pursuant to Commission authorization. 

Respectfully submitted, 

COLUMBIA BROADCASTING 
SYSTEM, INC. 

By /s/ Leon R. Brooks 

Leon R. Brooks 
/s/ James H. Neu 
James H. Neu 
Its Attorneys 

August 3, 1951 

Filed April 14, 1952 
87 Before the 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of 
Amendment of Section 3.606 of the 
Commission’s Rules and Regulations. 

Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations 
and Engineering Standards Concerning 
the Television Broadcast Service. 

Docket No. 9175 

Utilization of Frequencies in the Band 470 to 890 Mcs. 
for Television Broadcasting. 

Docket No. 8976 


Memorandum Opinion and Order 

By the Commission: Commissioners Jones and Bart¬ 
ley not participating. 

The Commission has before it in this proceeding a 
pleading filed by Zenith Radio Corporation on July 24, 
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1951, which requests that the Commission declare that its 
Third Notice of Further Proposed Rule Making of March 
21, 1951 did not assign channel 2 in Chicago to Balaban 
& Katz Corporation and did not create any. preferential 
rights to that channel in that corporation. Balaban & 
Katz Corporation, on August 3, 1951, filed a “Motion to 
Strike Pleading of Zenith Radio Corporation and/or 
Opposition Thereto/’ which denies that Zenith has any 
rights entitling it to comparative consideration for chan¬ 
nel 2. Columbia Broadcasting System, Inc. also filed an 
“Opposition to Pleading of Zenith Radio Corporation” 
on August 3, 1951. 

Balaban & Katz Corporation is the holder of an authori¬ 
zation for television broadcast station WBKB, now oper¬ 
ating on channel 4 in Chicago, Illinois. The license of 
Station WBKB has been on a temporary status for some 
time, and is presently in a hearing status, because of a 
pending proceeding involving Balaban & Katz’s parent 
corporation. There is also pending before the Com¬ 
mission an application for the transfer of WBKB to Co¬ 
lumbia Broadcasting System, Inc. The Commission, in 
its proposed new Table of television channel assignments, 
as set forth in the Third Notice of Further Proposed 
Rule Making issued in these proceedings on March 21, 
1951, proposed to assign VHF channels 2, 5, 7, 9 and 11 
and UHF channels 20, 26, 28, 32 and 44 for Chicago, with 
the assignment of channel 4 no longer being contemplated 
for that city. The Commission therefore directed Balaban 
& Katz to show cause in these proceedings why its license 
should not be modified to specify channel 2 in lieu of 
channel 4. On May 7, 1951 Balaban & Katz filed a re¬ 
sponse to the aforesaid Order to Show Cause expressing 
consent to the proposed modification of its license. 

Zenith Radio Corporation on February 16, 1948 filed an 
application for a construction permit for a television 
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station in Chicago, Illinois to operate on channel 2 
(BPCT-322). No action has heretofore been taken 
88 on this application because of the current tele¬ 
vision freeze. Zenith also has an authorization for 
the operation of an experimental television station 
(KS2XBS) on channel 2 in Chicago, and has been utiliz¬ 
ing these facilities in conducting its “Phonevision? experi¬ 
mentation. (Docket No. 9517.) 

The pleading filed by Zenith amounts to a petition for 
a declaratory ruling with respect to the legal conse¬ 
quences of the Commission’s Third Notice of Further 
Proposed Rule Making as it affects the application of 
Zenith for channel 2 in Chicago. Zenith’s application was 
filed in February, 1948, prior to the Commission’s order 
of September 30, 1948, which suspended the processing 
of applications for new television stations. Since the fil¬ 
ing of the application, the Commission has conducted 
extensive rule making proceedings looking toward the 
amendment of its rules and engineering standards ap¬ 
plicable to television broadcasting. The Commission is 
today adopting, in its Sixth Report and Order, new rules 
and regulations, new technical standards, and a new Table 
of Assignments to provide for the nationwide development 
of the television broadcast service. As is pointed out in 
the Memorandum Opinion and Order adopted today with 
respect to the petition filed in these proceedings on May 
7, 1951 by Peoples Broadcasting Company, all applica¬ 
tions filed prior to the adoption of the Commission’s 
Sixth Report and Order must be amended to comply with 
the changes in the rules and regulations and technical 
standards, or be dismissed. 

In view of the fact that the Zenith application and its 
petition were filed before the conclusion of these pro¬ 
ceedings, before the adoption of final assignments for 
Chicago and the adoption of the new rules and standards, 
and the further fact that the rules adopted today necessi¬ 
tate amendment of its application before it can be con- 
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sidered, the Commission believes that the Zenith petition 
for a declaratory ruling must be considered moot. No 
determination on its merits will be made. In the event 
that Zenith amends its application in accordance with the 
rules and regulations adopted in the Sixth Report and 
Order, and continues to seek channel 2 in Chicago, it may 
at that time again raise the question of its status, and 
the status of Balaban & Katz Corporation, with respect 
to that channel. It should be noted that any authoriza¬ 
tion given to Balaban & Katz Corporation for operation 
on channel 2 cannot be effective until the effective date 
of the assignment of that channel to Chicago, which, pur¬ 
suant to Section 4(c) of the Administrative Procedure 
Act, 5 U.S.C.A. 3(c), will be at least 30 days from pub¬ 
lication of the Sixth Report and Order in the Federal 
Register. 

Accordingly, IT IS ORDERED, This 11th day of April, 
1952, that the pleading filed by Zenith Radio Corporation 
on July 24, 1951 be, and it is hereby, DISMISSED. 

FEDERAL COMMUNICATIONS 
COMMISSION 
T. J. Slowie 
Secretary 

Released: April 14, 1952 
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TITLE 47—TELECOMMUNICATION 

Chapter I—Federal Communications Commission 
Subchapter B—Radio Regulations 
[Docket Nos. 8736, 8975, S976, and 9175] 

PART 3—RADIO BROADCAST SERVICES 

Subpart E—Rules Governing Television Broadcast 

Stations 

In the matters of amendment of $ 3.606 of the Com¬ 
mission’s rules and regulations, Docket Nos. 8736 and 
8975; amendment of the Commission’s rules, regulations 
and Engineering Standards Concerning the Television 
Broadcast Service, Docket No. 9175; utilization of fre¬ 
quencies in the Band 470 to S90 mcs for television broad¬ 
casting, Docket No. 8976. 

Sixth Report and Order 
The Proceedings 

1. These proceedings were instituted on May 6, 1948, 
by a “Notice of Proposed Rule Making” (FCC 48-1569) 
designed to amend the table of television channel assign¬ 
ments for the United States, set out in section 3.606 of 
the Rules and Regulations of this Commission. During 
the hearing held by the Commission pursuant to this 
Notice, evidence was introduced which indicated the neces¬ 
sity for a revision of the Commission’s Rules, Regulations 
and Standards wdth respect to the technical phases of the 
television broadcast service. 

2. On September 30, 1948, the Commission issued a 
report and order (FCC 48-2182), commonly referred to 
as the “freeze order”. In general, this order provided 
that no new or pending applications for the construction 
of new television broadcast stations would be acted upon 
by the Commission; and that new and pending applica¬ 
tions for modification of existing authorizations would be 
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considered on a case-to-case basis with action thereon 
depending on the extent to which the requested modifica¬ 
tion affected the issues in the television proceeding. In 
adopting the “freeze order,” the Commission pointed out 
that a national television assignment plan and the Com¬ 
mission’s rules, regulations and standards must be based 
upon, and must reflect, the best available engineering in¬ 
formation. It was noted that the Commission could not 
continue to make assignments under the existing table 
since the evidence presented at the hearing raised serious 
questions concerning the validity of the bases upon which 
the table was constructed. The Commission noted that 
the granting of additional television authorizations would 
make more difficult any revisions in the table made neces¬ 
sary by subsequent changes in the rules and standards. 

3. The current phase of the television proceeding was 
initiated on July 11, 1949, by the issuance of the Com¬ 
mission’s “Notice of Further Proposed Rule Making” 
(FCC 49-948). Attached to this notice were four appen¬ 
dices: Appendix A set forth the Commission’s proposals 
to amend its television rules, regulations and engineering 
standards; Appendix B set forth the methods and assump¬ 
tions upon which the Commission’s figures and values 
specified in Appendix A w’ere based; Appendix C con¬ 
tained the Commission’s proposed revision of its table of 
television channel assignments throughout the United 
States and the Territories; and Appendix D contained 
illustrative assignments for Canada, Mexico, and Cuba 
indicating the manner in which it might be necessary 
to take into account the use of channels by these coun¬ 
tries. 

4. In September 1949, the Commission began its hear¬ 
ings on the color television issues in this proceeding and 
its First and Second Color Reports were issued on Sep¬ 
tember 1, 1950, and October 11, 1950, respectively (FCC 
50-1064 and FCC 50-1224). 
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5. Subsequently, on October 16, 1950, the Commission 
began hearing the testimony of interested parties who 
had filed comments concerning the general issues set forth 
in Appendices A and B of the notice of July 11, 1949. 
These extensive hearings continued until January 31, 
1951, when the Commission recessed in order to study 
the record and determine whether it should proceed with 
the hearings on Appendices C and D in the light of the 
evidence adduced on the general issues. 

6. On March 22, 1951, the Commission issued its 
“Third Notice of Further Proposed Rule Making’’ (FCC 
51-244). 1 In Appendices A and B of the third notice, the 
Commission set forth its conclusions based on the hearing 
record developed with respect to the general issues. The 
Commission at the same time afforded interested parties 
the opportunty to object to the conclusions in Appendices 
A and B by filing statements of objections. 

7. Appendices C and D of the Third Notice contained 
a new proposed table of television channel assignments 
for the United States and the Territories and new illus¬ 
trative assignments for Canada and Mexico. Pursuant 
to paragraph 12 of this notice, parties were permitted to 
file comments and oppositions to such comments as might 
be filed by other persons with respect to the proposals 
in Appendices C and D. 

8. On June 21, 1951, the Commission issued its “Third 
Report” (FCC 51-640) in the above entitled proceedings. 
In this report, the Commission decided that it could not, 
at that time, take action to effect a partial lifting of the 
“freeze.” On July 12, 1951, the Commission issued its 
“Fourth Report and Order” (FCC 51-693) which allocated 
to television broadcasting the frequency band 470-500 
Mcs. On July 25, 1951, the Commission adopted its 


1 Hereinafter referred to as the “Third Notice”. 
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“Fifth Report and Order” (FCC 51-752) amending its 
“freeze order’’ to permit consideration on a case-to-case 
basis of applications by existing licensees and permittees 
for special temporary authority to increase power within 
certain defined limits. 

9. On July 25, 1951, the Commission issued an order 
(FCC 51-739) cancelling the oral hearings which were 
scheduled to take place pursuant to the Third Notice. 2 
This order provided all parties with an opportunity to 
file sworn statements or exhibits fully setting out their 
position in support of the pleadings they had filed. In 
addition, parties were permitted to submit sworn state¬ 
ments or exhibits directed against statements or exhibits 
offered by other parties and to file briefs with respect 

to any matter of fact or law raised by the evidence. 
90 The Commission also provided for oral presenta¬ 
tions in addition to the submission of sworn state¬ 
ments or exhibits with respect to any issue which in the 
Commission’s judgment could not be satisfactorily con¬ 
sidered and disposed of without oral presentation. 

10. The order of July 25, 1951, also provided: 

In view of the fact that the issues raised by Appendices 
A and B of the Third Notice of Further Proposed Rule 
Making (FCC 51-244) are interrelated with those raised 
by the issues to be determined in the remaining portion 
of these proceedings, and in order to permit parties to 
make a full presentation of their cases, the Commission 
has decided not to finalize Appendices A and B at this 
time. However, sworn statements or exhibits filed pur¬ 
suant to paragraph 5 above must be consistent with Ap¬ 
pendices A and B, with the following express exception: 
If a comment or opposition with respect to Appendices 
C and D of the Third Notices deviates from Appendices 

2 The procedural steps leading to the cancellation of the oral 
hearings are described in the order of July 25, 1951 (FCC 51-739). 
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A and B, a sworn statement or exhibit inconsistent with 
Appendices A and B may be filed pursuant to paragraph 
5 above if such statement or exhibit is inconsistent with 
Appendices A and B only to the extent that the comment 
or opposition is inconsistent with Appendices A and B. 

11. Upon consideration of the entire record in this 
proceeding, the Commission is now in a position to issue 
a final report with respect to the matters covered by 
Appendices A, B, C, and D of the Third Notice. 

General Considerations Supporting the Adoption of a 
Table of Assignments for the Television Service 

12. Toward the close of the war in 1945, when it ap¬ 
peared that the emergence of television as a regular 
broadcast service was imminent, the Commission con¬ 
ducted a rule making proceeding (Docket 6780) resulting 
in the adoption of the existing television rules and stand¬ 
ards, including the present Table of Assignments. 8 This 
earlier table which employs VHF frequencies only, has 
served as a framework for the growth thus far of the 
television service. It has been urged in this proceeding 
that as a matter of policy 3 4 we should abandon the con¬ 
cept of a nationwide table of channel assignments and 
permit applicants from any community to apply for the 
use of any channels provided certain general engineering 
criteria were met. Upon careful consideration of the 
record in this proceeding we are convinced that the 
public interest requires our continued adherence to the 
concept of a table of channel assignments as the most 


3 In FM also the Commission decided that the optimum distribu¬ 
tion of stations could best be accomplished by a Table of Assign¬ 
ments. 

4 The Commission has already determined in its Memorandum 
Opinion of July 13, 1951 (FCC 51-709) that it has legal authority 
to prescribe such a Table of Assignments as part of its rules. 
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effective method for assuring a fair distribution of tele¬ 
vision service throughout this country. 

13. The Communications Act of 1934, among other 
things, establishes as a responsibility of the Commission 
the “making available to all people of the United States, 
an efficient, nationwide, radio service” (section 1), and 
the effectuation of the distribution of radio facilities in 
such a manner that the result is fair, efficient and equit¬ 
able and otherwise in the public interest from the stand¬ 
point of the listening and viewing public of the United 
States (section 303 and 307b). Our conclusion that these 
standards can best be achieved by the adoption of a 
Table of Assignments is based upon three compelling con¬ 
siderations : A Table of Assignments makes for the most 
efficient technical use of the relatively limited number of 
channels available for the television service. It protects 
the interests of the public residing in smaller cities and 
rural areas more adequately than any other system for 
distribution of service and affords the most effective me¬ 
chanism for providing for noncommercial educational tele¬ 
vision. It permits the elimination of certain procedural 
disadvantages in connection with the processing of appli¬ 
cations which would otherwise unduly delay the overall 
availability of television to the people. Each of these 
factors is discussed below. 

14. One of the principal reasons for an engineered 
Table of Assignments incorporated into our rules is that 
it permits a substantially more efficient use of the avail¬ 
able spectrum. It is clear that mathematically, once a 
fixed station separation has been agreed upon, the maxi¬ 
mum number of stations which can be accommodated on 
any given channel becomes fixed. In practice this theo¬ 
retical maximum cannot be achieved since the location of 
cities capable of supporting such station will not follow 
any such regular pattern of location. But an Assign¬ 
ment Table drawn upon an examination of the country as 



a whole can confidently be expected to more closely ap¬ 
proximate the mathematical optimum, than would assign¬ 
ments of stauons based upon the fortuitous determina¬ 
tions of individual applicants interested solely in the cov¬ 
erage possibilities in a particular community irrespective 
of the effect of such assignments on the possibility of 
making assignments in other communities. We are con¬ 
vinced that only through an engineered Table of Assign¬ 
ments can areas receiving no service or inadequate serv¬ 
ice be kept to a minimum. 

15. In our opinion there is an equally significant rea¬ 
son why a Table of Assignments should be established in 
our rules. For while the record in this proceeding dem¬ 
onstrates that the desire for broadcasting service from 
local stations, reflecting local needs and interests is wide¬ 
spread, experience has shown that many of the communi¬ 
ties which cannot now support television stations but 
would eventually be able to do so, will in the absence of a 
fixed reservation of channels for their use, find that avail¬ 
able frequencies have been preempted. The same is true 
with respect to the establishment of any significant num¬ 
ber of noncommercial educational stations. It might, of 
course, be possible to achieve these results by allocating 
a large block of frequencies for these smaller cities and 
noncommercial educational television without specifying 
the assignment location of particular channels. But we 
are convinced that this could only be done at the expense 
of unnecessarily reducing the total number of channels 
available to meet other television needs. 

16. A further consideration compels us to adopt the 
table. When we resume the processing of applications 
for television stations, we expect to have on file an ex¬ 
ceedingly large number of applications. We find that in 
the absence of a fixed Assignment Table it would be un¬ 
duly complex—and perhaps impossible—to decide all con¬ 
flicting demands among communities in individual licens- 
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ing proceedings. Once it is recognized that these con¬ 
flicting demands are interrelated, it becomes apparent 
that they can most satisfactorily be decided in one hear¬ 
ing. Moreover, a question is raised in view of the de¬ 
cision of the Supreme Court in Ashbacker Radio Corp. v. 
Federal Communications Commission, 326 U. S. 327, 
whether it would not be necessary as a matter of law to 
decide all these cases in one or several very large pro¬ 
ceedings. Accordingly, we find that the determination of 
the questions relating to the equitable distribution of fa¬ 
cilities among the cities and states in one rule making 
proceeding such as we have here conducted was conducive 
to the best dispatch of our business, satisfied the ends 
of justice and was required in the public interest. 

17. It is contended that the establishment of a Table 
of Assignments such as has been adopted herein does not 
provide sufficient flexibility in the assignment of channels 
as to enable us to recognize economic, geographic, popu¬ 
lation and other pertinent differences between communi¬ 
ties and areas. This is in effect an argument that a 
Table of Assignments cannot possibly achieve results 
which are as much in the public interest, convenience and 
necessity, or as “fair, efficient and equitable” as the “‘ap¬ 
plication” or “demand” method of assigning channels. 
But it has not been in any wise demonstrated by anyone 
making this contention that the end result of the claimed 
“flexibility” for the “application” or “demand” method 
of assigning television channels throughout the country 
will be a more fair, or more equitable, or a more efficient 
assignment of television facilities throughout the country. 
Indeed, it is almost self evident that assignments made 
upon the “application” or “demand” method necessarily 
leads to results which do not adequately reflect on a 
nation-wide basis significant comparative needs as well 
as differences among communities throughout the country. 
We find no merit in the contention that by the adoption 
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of a table we have generally or specifically disregarded 
any pertinent public interest factors. We have given 
parties a full opportunity to present comments and evi¬ 
dence with respect both to the basic principles and stand¬ 
ards underlying the table and with respect to proposed 
assignments for specific communities. Particularly, where 
parties did not think our proposed assignments were fair 
or equitable, or where they felt that we have improperly 
assigned channels to individual communities, they have 
been afforded an opportunity to establish their 

91 contentions in this hearing. All these objections 
and the revelant comments and evidence have been 

most carefully considered in connection with our decision 
herein. 

18. In view of the foregoing, we find that the public 
interest requires the establishment of a Table of Assign¬ 
ments such as we have adopted herein. 

» • • 

92 Chicago, Illinois 

507. (a) Proposed assignments cmd reservation. In 

the Third Notice 10 channels were assigned to Chicago: 
VHF Channels 2, 5, 7, 9, and 11 and UHF Channels 20, 
26, 32, 38, and 44, with Channel 11 reserved for noncom¬ 
mercial educational use. 

(b) Census data. The Chicago standard metropolitan 
area has a population of 5,495,000 and the city of Chicago 
has a population of 3,621,000. 

(c) Existing stations. Four stations are presently in 
operation in Chicago on Channels 4, 5, 7 and 9. Balaban 
and Katz Corporation is authorized to operate Station 
WBKB on Channel 4. Balaban and Katz has been or¬ 
dered to show cause why the authorization of Station 
WBKB should not be modified to specify operation on 
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Channel 2 in lien of Channel 4. National Broadcasting 
Company, Inc., is licensed to operate Station WNBQ on 
Channel 5. American Broadcasting Company, Inc., is 
licensed to operate Station WENR-TV on Channel 7. 
WGN, Inc., is licensed to operate Station WGN-TV on 
Channel 9. 

(d) Answer to Show Cause Order. Balaban and Katz 
Corporation advised the Commission that it had no ob¬ 
jection to the proposed modification of its authorization 
for Station WBKB to specify operation on Channel 2 in 

lien of Channel 4. The application of Balaban 
93 and Katz for the renewal of licence of WBKB has 

been designated for hearing (Docket No. 10033). 

(e) Counterproposal of Columbia Broadcasting System , 
Inc. Columbia Broadcasting System, Inc., requested the 
assignment of VHF Channel 13 to Chicago. 1 This would 
be accomplished by the following changes: VHF Chan¬ 
nel 13 would be deleted from Rockford, Illinois and 
UHF Channel 51 would be substituted in that commu¬ 
nity; UHF Channel 64 would be substituted in Indianapo¬ 
lis, Indiana for VHF Channel 13; UHF Channel 23 
would be substituted in Muncie, Indiana for UHF Chan¬ 
nel 49; UHF Channel 45 would be substituted in Con- 
nersville, Indiana for UHF Channel 38, and UHF Chan¬ 
nel 57 would be substituted for Channel 44 at Piqua, 
Ohio. As an alternative, CBS requested that the educa¬ 
tional reservation in Chicago be shifted to a UHF chan¬ 
nel. In tabular form, the CBS counterproposal re¬ 
quested the following changes: 


1 CBS's original counterproposal consisted of three alternative 
plans for Chicago. CBS has since withdrawn Plans B and C leav¬ 
ing only Plan A for consideration. Accordingly, Plans B and C 
and all comments and oppositions relating thereto will not be dis¬ 
cussed in this report. 




70 


r—i <—i t—i IQ i—i -r T 


TP O _0 ' 
11 —* * r~i 1—1 , 


w 2 eo 

si r ^ 

S 6 « 

I - 

^ <N 


eootoio^^ 

TP CO 03 lO TP T? 

* . . . 

- Q O 00 

a 03 tp co 

eo 

03 

CO 


R * 

Si ^ 

Id - 
0 |c- 

Cc, IQ 

s * 


rr o> oo *o 

~ = := e ■ 
-*r oh‘ 
*o > Cu < 

o *■• 2 a> 
«S «» g‘5 
j! = ,5 c 

« o £ £ i 















71 


(f) Statement m support of CBS counterproposal. In 
support of its counterproposal requesting the assignment 
of VHF Channel 13 to Chicago, CBS urged that an addi¬ 
tional VHF Channel is needed in that city. The basic 
premise upon which CBS’s counterproposal rests is the 
need for insuring the possibility of a nation-wide competi¬ 
tive commercial television service. CBS contended that 
though UHF would ultimately be reasonably competitive, 
there would be a substantial period of time during which 
commercial broadcasters in the UHF could not effectively 
compete with VHF broadcasters. CBS also pointed out 
that a network owning no station in Chicago would he 
at an enormous competitive disadvantage. 2 The argu¬ 
ments urged by CBS for the addition of a VHF channel 
in Chicago were also offered in connection with its coun¬ 
terproposal seeking the addition of a VHF channel in 
Boston, Massachusetts. We have in connection with our 
discussion of the Boston counterproposal considered these 
arguments. 

(g) Conflicting counterproposals and oppositions to the 
CBS counterproposal. Oppositions and conflicting coun¬ 
terproposals to the CBS counterproposal urging the as¬ 
signment of VHF Channel 13 for Chicago have been filed 
by the following parties: William H. Block Company, 
Indianapolis, Indiana; Radio Indianapolis, Inc., Indian¬ 
apolis, Indiana; Booth Radio and Television Station, Inc., 
Detroit, Michigan; Crosley Broadcasting Corp.; Lake 
Broadcasting Company, Gary, Indiana; Indianapolis 
Broadcasting, Inc., Indianapolis, Indiana; Milwaukee 


2 CBS has contracted with Balaban and Katz, operating Station 
WBKB in Chicago, to acquire control of that station. Application 
for consent of assignment to CBS has been filed by Balaban and 
Katz and Columbia. Final action on this application has not yet 
been taken by the Commission. CBS pointed out that all VHF as¬ 
signments for commercial assignments in the Chicago area are al¬ 
ready in operation leaving no VHF channels for which application 
could be made by a network or other commercial broadcaster. 
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Broadcasting Company, Milwaukee, Wisconsin; and 
WIBC, Inc., Indianapolis, Indiana. 

(h) Educational reservation in Chicago. The Illinois 
Institute of Technology filed a statement supporting the 
reservation of VHF Channel 11 in Chicago for noncom¬ 
mercial educational use. It -was noted that a “Working 
Committee for Developing the Use of Channel 11 for Edu¬ 
cation in Chicago” had been formed on May 9, 1951, and 
included the following members: Loyola University, Uni¬ 
versity of Illinois (Chicago professional colleges), Chi¬ 
cago public schools, University of Illinois (Navy Pier 
Branch), DePaul University, Illinois Institute of Tech¬ 
nology, Arts Institute of Chicago, Roosevelt College, 
University of Chicago, Chicago Historical Society, Mu¬ 
seum of Science and Industry, and Northwestern Univer¬ 
sity. The Illinois Institute of Technology submitted let¬ 
ters from each of the other members of the Working 
Committee expressing support for the reservation. The 
JCET also filed a statement supporting the reservation 
and indicating the support of Columbia College and 
George Williams College. It was stated that the Work¬ 
ing Committee is conducting studies of financing, pro¬ 
gramming and operation of an educational television sta¬ 
tion on a cooperative basis. Seven institutions indicated 
they could contribute to the programming of such a sta¬ 
tion. It was contended that an educational television 
station on Channel 11 in Chicago would serve at least 60 
percent of the population of Illinois. It was pointed out 
that the Board of Education of the City of Chicago has 
organized the “General Superintendent’s Committee on 
Television” to consider the educational implications of 
television and the part that the Chicago school system 
would play in the joint operation of Channel 11. 

(i) Opposition to the educational reservation. CBS, as 
an alternative to its counterproposal discussed above, re¬ 
quested that the educational reservation in Chicago be 
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shifted to a UHF channel. CBS contended that it would 
be at a competitive disadvantage if it did not own a 
VHF station in Chicago. CBS argued that the state¬ 
ment of the Illinois Institute of Technology did not indi¬ 
cate any assurance that Channel 11 would be utilized or 
that a UHF channel would not serve equally as well. 
CBS contended that the educators offered no indication 
of the source of its funds, when an educational station 
might commence operation, or how they were prepared to 
translate program suggestions into actual programs. In 
reply to CBS, the JCET argued that educators will be 
dependent upon set circulation for their effect and that 
to shift the reservation to a UHF channel would greatly 
handicap the educators in obtaining funds. The JCET 
also urged that in view of CBS’s financial resources, it 
was in a much better position to shoulder the burden of 
developing UHF in Chicago than would be the educational 
interests. 

Conclusions: Show Cause Order 

508. In view of the foregoing and the pendency of the 
hearing on the renewal of license of WBKB (Docket No. 
10033) an appropriate temporary authorization will be 
issued to the licensee of Station WBKB in order to per¬ 
mit operation on Channel 2 in lieu of Channel 4. 

Conclusions: Additional Commercial VHF Assignment 

509. We are of the view that the record does not sup¬ 
port the assignment of VHF Channel 13 to Chicago. This 
assignment could be achieved only by deleting VHF chan¬ 
nels in Rockford, Illinois, and Indianapolis, Indiana. 
Rockford is a metropolitan area with a population of 
152,000 and has a city population of 93,000. Indianapolis 
has a metropolitan area population of 552,000 and a city 
population of 427,000. We do not believe that the assign¬ 
ment of a 6th VHF channel to Chicago is warranted at 
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the expense of deleting the only VHF channel from Rock¬ 
ford and one of three VHF channels from Indianapolis. 
Moreover, the CBS counterproposal would necessitate a 
reduction in the number of VHF assignments and would, 
therefore, constitute an inefficient use of the spectrum. 
Accordingly, the CBS counterproposal requesting the as¬ 
signment of VHF Channel 13 in Chicago is denied. The 
CBS alternative request for the shifting of the educa¬ 
tional reservation in Chicago to a UHF channel is made 
on the same basis as its request in Boston. We have, in 
connection with our discussion of Boston, considered the 
CBS contentions and for the reasons there stated rejected 
them. We are of the view in the instant case that the 
record required the finalization of the educational reser¬ 
vation and that the educational reservation should not be 
shifted to the UHF. In the Third Notice we stated that 
a VHF channel would be reserved in all communities with 
three or more VHF channels where all such VHF as¬ 
signments were not in operation. We can see no 
94 reason for deviating from this decision in Chicago. 

We believe that the record justifies the reservation 
of VHF Channel 11. Accordingly, the CBS request is de¬ 
nied and the reservation of Channel 11 in Chicago for 
non-commercial educational use is finalized. 

Final Assignments and Reservations 

510. The following assignments and reservation are 
adopted: 

VHF UHF 

Channel No. Channel No. 

Chicago, Ill. 2, 5, 7, 9, *11 20, 26, 32, 38, 44 

Statement as to Appellanfs 1952 Application 

[On May 29, 1952, Zenith Radio Corporation filed an 
amended application on the form required by the Com¬ 
mission’s Rules and Regulations for a construction per- 
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mit for a commercial television broadcast station on 
Channel 2, Chicago. This application is part of the rec¬ 
ord in this case but is omitted in printing.] 
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Filed May 29 1952 


Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of 
Amendment of Section 3.606 of the 
Commission’s Rules and Regulations. 

Dockets No. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service. 

Docket No. 9175 

Utilization of Frequencies in the Band 470 to 890 Mcs. 
for Television Broadcasting. 

Docket No. 8976 

Petition for a Declaratory Ruling Regarding the Status 
of Channel 2 in Chicago and for Ancillary Relief. 

Comes now ZENITH RADIO CORPORATION, by its 
attorneys, and respectfully presents its petition to the 
Commission praying that the Commission (1) issue a 
ruling declaring that the above-entitled proceedings do 
not constitute an assignment of Channel 2 in Chicago to 
Balaban & Katz Corporation and that Zenith and other 
existing or future applicants for the channel, including 
Balaban & Katz Corporation, if it determines to become 
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an applicant, are upon an equal footing in pursuing their 
respective applications; and (2) maintain the status quo 
in respect of Channel 2, Chicago, in the manner and par¬ 
ticulars herein set forth. 

In support of its petition, Zenith respectfully represents 
and shows as follows: 

1. By its Third Notice of Further Proposed Rule Mak¬ 
ing in the above-entitled proceedings, issued March 22, 
1951, the Commission proposed to allocate to Chicago, 
Illinois, for television broadcasting, Channels 2, 5, 7, 9, 11 
(reserved for non-commercial educational broadcasting), 
20, 26, 32, 38 and 44. This proposal constituted a sharp 
reduction in the number of VHF channels which the Com¬ 
mission had previously proposed to make available for 

commercial television broadcasting in Chicago. By 
129 its Notice of Further Proposed Rule Making, issued 

July 11, 1949, the Commission had proposed to 
make available a total of seven VHF channels (2, 4, 5, 7, 
9, 11 and 13). 

2. As of the date of issuance of its Third Notice in 
March 1951, four commercial television stations were in 
operation in Chicago, as follows: WBKB, operated by 
Balaban & Katz Corporation on Channel 4; WNBQ, oper¬ 
ated by National Broadcasting Company, Inc. on Channel 
5; WENR-TV, operated by American Broadcasting Com¬ 
pany on Channel 7; and WGN-TV, operated by WGN, 
Inc. on Channel 9. The Commission’s proposal thus af¬ 
fected only Station WBKB. As of this same date, there 
vrere five applications pending before the Commission for 
permits to construct commercial television broadcasting 
stations in Chicago, on channels and by applicants, as 
follows: Channel 2, by Zenith and by Johnson-Kennedy 
Radio Corporation: Channel 11, by Columbia Broadcast¬ 
ing System, Inc.; Channel 13, by Lewis College of Science 
and Technology and by WJJD, Inc. The Commission’s 
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proposal left unaffected only the applications of Zenith 
and Johnson-Kennedy Radio Corporation. 

3. The Commission’s Third Notice stated (Par. 7) 
that, in preparing the table of nationwide television chan¬ 
nel allocations, it proposed “to alter existing television 
authorizations in 31 instances.” It reported that in all 
but three of these instances the “channel substitutions 
resulted from the Commission’s efforts to reduce inter¬ 
ference, make available a reasonable number of channels 
and to effect the maximum utilization of VHF television 
channels in the United States.” Among the changes in 
existing authorizations which the Commission proposed 
to make was the substitution of Channel 2 for Channel 4 
in the authorization to Balaban & Katz Corporation. 

4. The Commission’s Third Notice did not discuss or 
advert to the problems involved in the substitution of 
Channel 2 for Channel 4 in the authorization to Balaban 
& Katz Corporation, or the effect which such a pro¬ 
posed substitution would have upon prior applicants, such 
as Zenith, for a commercial authorization on Channel 2. 
The reasons the Commission assigned for the proposed 

substitution are, we submit with deference, palpably 
130 incorrect. It may be assumed, for present pur¬ 
poses, that deletion of Channel 4 from allocation to 
Chicago resulted from the “Commission’s efforts to re¬ 
duce interference, make available a reasonable number of 
channels and to effect the maximum utilization of VHF 
television channels * * But the substitution of Chan¬ 
nel 2 for Channel 4 in the authorization to Balaban & 
Katz Corporation presents only a problem of preferment 
of Balaban & Katz Corporation, which had never applied 
for any authorization on Channel 2, over those such as 
Zenith who have had long-pending applications for au¬ 
thorization on Channel 2. Such substitution does not 
reduce interference, make available a reasonable number 
of channels, or effect a maximum utilization of VHF 
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channels, since these factors are unchanged, whether it is 
Balaban & Katz Corporation, Zenith, or some other ap¬ 
plicant who is given an authorization by the Commission 
to operate commercially on Channel 2 in Chicago. 

5. In recognition of the possibility that the legal con¬ 
sequences of the Commission’s Third Notice might be 
misinterpreted, Zenith filed with the Commission its peti¬ 
tion, dated July 24, 1951, praying that the Commission 
confirm that its Third Notice did not and could not con¬ 
stitute an assignment of Channel 2 in Chicago to Balaban 
& Katz Corporation, did not and could not create any 
preferential rights in Balaban & Katz to the use of such 
channel to the exclusion of Zenith or others, and that 
Zenith and other existing or future applicants for Chan¬ 
nel 2 in Chicago, including Balaban & Katz Corporation, 
if it determines to become such an applicant, would be 
upon an equal footing in pursuing their respective appli¬ 
cations. 

6. On April 14, 1952, the Commission, coincident with 
issuance of its Sixth Report and Order in the subject 
proceedings, issued a Memorandum Opinion and Order 
pointing out that determinations made in the Sixth Re¬ 
port required amendment of Zenith’s application and 
rendered its petition moot. The Commission concluded, 
however, that “in the event Zenith amends its applica¬ 
tion in accordance with the rules and regulations adopted 
in the Sixth Report and Order, and continues to seek 
Channel 2 in Chicago, it may at that time again raise 

the question of its status, and the status of Balaban 
131 & Katz Corporation with respect to Channel 2.” 

For the Commission’s convenience, there is physi¬ 
cally attached hereto a copy of Zenith’s earlier petition. 

7. Zenith desires to clarify and supplement the prayer 
of its earlier petition in particulars as hereafter ex¬ 
plained. Zenith states its belief that any and all appli- 
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cants for Channel 2 must compete in a comparative hear¬ 
ing on an equal footing, neither aided nor hampered by 
any issuance of authorizations by the Commission which 
would serve to uproot the status quo. Specifically, Zenith 
states its belief that it would be inequitable, improper and 
unlawful for the Commission to permit Balaban & Katz 
Corporation to commence operations on Channel 2 unless 
and until it has determined, as a result of a free, unfet¬ 
tered, comparative hearing, held in accordance with the 
Commission’s customary proceedings and the require¬ 
ments of law, that Balaban & Katz Corporation is to be 
preferred beyond all other applicants, including Zenith, 
for operation upon Channel 2. Ashbacker Radio Corpora¬ 
tion v. Federal Communications Commission , 326 TJ.S. 
327, 66 S. Ct. 148 (1945). The Supreme Court there 
recognized the impossibility of according a free, unfet¬ 
tered, comparative hearing to determine which, of several 
competitors, should receive an authorization to operate 
commercially upon a given channel, at a time when one 
of the competitors enjoyed the immense advantage of 
holding temporarily the authorization sought. 

8. Maintenance of the status quo would not appear to 
prejudice significantly the public interest or the rights or 
interests of any applicant, permittee, or licensee of the 
Commission. It would mean only the relatively brief con¬ 
tinuance in Chicago and a few affected localities of condi¬ 
tions which have in any event been in existence since the 
imposition of the “freeze” by the Commission’s issuance 
on September 30, 1948 of its Report and Order in Docket 
Nos. 8975 and 8736 of the subject proceedings. It would 
mean that Balaban & Katz Corporation would continue 
operation of its station temporarily on Channel 4, and 
that The Journal Company, licensee of WTMJ-TV on 
Channel 3 in Milwaukee, Wisconsin, would continue oper¬ 
ation of its station temporarily on Channel 3, rather than 
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on Channel 4 as the Commission's Sixth Report 
132 and Order contemplates, as and when deletion of 
Channel 4 from Chicago becomes effective. While 
maintenance of the status quo respecting Channel 2 in 
Chicago will have no significant prejudicial effect, altera¬ 
tion of the statics quo by the issuance of any form of au¬ 
thorization to Balaban & Katz Corporation to operate on 
Channel 2 would strongly and prejudicially affect the 
rights and interests of Zenith and other Channel 2 appli¬ 
cants. 

9. Maintenance of the status quo is also essential in 
another particular. At the present time, there is pending 
before the Commission an application (BALCT-10) for 
assignment of the license of Station WBKB from Balaban 
& Katz Corporation to Columbia Broadcasting System, 
Inc. This application is stated to be “contingent upon 
applications for the assignment of stations of American 
Broadcasting Co., Inc., to American Broadcasting-Para¬ 
mount Theatres, Inc." It was designated by the Com¬ 
mission for consolidated hearing with other applications, 
including those involved in the proposed merger of Amer¬ 
ican Broadcasting Company and United Paramount Thea¬ 
tres and the application of Balaban & Katz Corporation 
for renewal of its license to operate upon Channel 4 in 
Chicago. Zenith respectfully prays that the Commission 
take no action upon the application BALCT-10 in any 
w T av indicating or determining that Columbia Broadcast¬ 
ing System may succeed to any rights of Balaban & Katz 
Corporation, insofar as they concern the right to operate 
commercially on Channel 2 in Chicago. 

Balaban & Katz Corporation now holds only a tempo¬ 
rary license to operate commercially upon Channel 4 in 
Chicago for twx> distinct reasons, (1) When Balaban & 
Katz Corporation filed its application (BRCT-5) for re¬ 
newal of its license to operate commercially on Channel 4 
in Chicago, the Commission was unable to determine that 
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a grant of the application would serve public interest, 
convenience and necessity. (2) When the Commission’s 
Third Notice was issued, proposing to delete Channel 4 
from allocation to Chicago, any license held by Balaban & 
Katz Corporation to operate commercially on Channel 4 
became subject to the infirmity that the Commission 
might finalize its proposed deletion of Channel 4. When 
the Commission did so by its Sixth Report and Order, 
it precluded the possibility that it might issue 
133 any regular commercial authorization to Balaban 
& Katz Corporation for operation on Channel 4. 

Because of the second reason given above (disregard¬ 
ing any implications of the first), Balaban & Katz Corpo¬ 
ration now holds no Commission authorization capable of 
transfer to Columbia Broadcasting System. Columbia is 
as free as Balaban & Katz, or anyone else, to apply for 
an authorization to operate commercially on Channel 2. 
It can then compete on terms of equality with all others, 
including Zenith. The Commission may not now, how¬ 
ever, give its consent to the transfer from Balaban & 
Katz Corporation to Columbia of a license which, since 
March 1951, has been infirm and which, since the issuance 
of the Commission’s overriding Sixth Report and Order, 
is foredoomed to early, inevitable cancellation. What 
Balaban & Katz proposes to transfer to Columbia (apart 
from its physical facilities) is not a license but a legal 
argument that the transferee should have an important 
competitive advantage in any contest for Channel 2 in 
Chicago. 

WHEREFORE, Zenith respectfully prays the Commis¬ 
sion (1) issue a ruling declaring that the above-entitled 
proceedings do not constitute an assignment of Channel 2 
in fact to Balaban & Katz Corporation and that Zenith 
and any other applicant for the channel, including Bala¬ 
ban & Katz Corporation if it determines to become an 
applicant, are upon an equal footing in pursuing their 
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respective applications; and (2) maintain the statics quo 
in respect to Channel 2 in Chicago in the manner and 
particulars set forth above. 

Respectfully submitted, 

ZENITH RADIO CORPORATION 

By /s/ Edward K. Wheeler 
Edward K. Wheeler 

/s/ Irving Herriott 
Irving Herriott 
Its Attorneys 

Dated: May 29, 1952 

WHEELER & WHEELER 
704 Southern Building 
Washington 5, D. C. 

IRVING HERRIOTT 
120 South LaSalle Street 
Chicago 3, Illinois 

Filed June 9, 1952 
142 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

In the Matter of 

Amendment of Section 3.606 of the 
Commission’s Rules and Regulations 
Docket Nos 8736 and 8975 

Amendment of Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 
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Utilization of Frequencies in Band 470-890 Mcs. 
for Television Broadcasting 
Docket No. 8976 

Opposition to Petition of Zenith Radio Corporation for a 
Declaratory Ruling Regarding the Status of 
Channel 2 in Chicago 

Comes now Columbia Broadcasting System, Inc., and 
opposes the “Petition for a Declaratory Ruling Regarding 
the Status of Channel 2 in Chicago and for Ancillary 
Relief” filed by Zenith Radio Corporation, dated May 29, 
1952, in the above entitled matter, and in support thereof 
states as follows: 

1. In its Petition, Zenith requests a declaratory ruling 
that Balaban & Katz Corporation has not by virtue of 
the above-entitled proceedings, been assigned Channel 2 
in Chicago and that the deletion of Channel 4 from Chi¬ 
cago, presently occupied by Balaban & Katz, gives to 
Balaban & Katz no greater rights to Channel 2 than to 

any other existing or future applicant. In effect, 
143 therefore, Zenith’s position is that, as a result 
of the allocation proceedings, Balaban & Katz’s 
license be treated as revoked and the Commission is 
powerless in readjusting channel assignments in the public 
interest, to give protection to existing licensees who 
occupy channels which it is desirable to change. 

2. CBS submits that it is clear that no such result 
is either required or permitted. On this issue, the Com¬ 
mission is respectfully referred to a document filed by 
CBS entitled “Opposition to Pleading of Zenith Radio 
Corporation” and dated August 3, 1951. The CBS Oppo¬ 
sition, particularly paragraphs 6 to 11, deal with the 
question Zenith seeks to raise concerning its alleged 
“rights” to Channel 2 and is incorporated herein as if 
fully set out. 
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3. In paragraph 9 of its present petition, Zenith 
makes reference to the pending proceeding (Docket No. 
10047, referred to by Zenith as BALCT-10) requesting 
the Commission’s consent to the assignment of the license 
of Station WBKB from Balaban & Katz Corporation to 
CBS. While Zenith’s argument in paragraph 9 is by no 
means clear, it would appear that its thrust relates to the 
action which it believes the Commission should take in 
Docket No. 10047 and is apparently a request that the 
transfer to CBS be not approved. Whatever its argu¬ 
ments on this score, Zenith has long since foregone its 
rights to affect the proposed transfer and it has 
144 now chosen the wrong proceeding. If Zenith wished 
to oppose the transfer, either on the ground that 
Balaban & Katz Corporation “holds no Commission 
authorization capable of transfer to Columbia Broad¬ 
casting System” (Zenith petition, p. 6) or on any other 
ground, it was required to do so by filing a notice of 
appearance and participating in Docket No. 10047, hear¬ 
ings in which began on January 15, 1952. Zenith filed no 
notice of appearance and has not participated in that pro¬ 
ceeding. It cannot, by its present petition, recoup its 
prior failures. 

WHEREFORE, the premises considered, it is requested 
that the Commission declare that Zenith’s rights with 
respect to Channel 2 in Chicago are no greater than 
the rights of any applicant for a television facility 
which is then being commercially operated pursuant to 
Commission authorization. 

Respectfully submitted, 

COLUMBIA BROADCASTING 
SYSTEM, INC. 

by 

ROSENMAN GOLDMARK COLIN 
& KAYE 
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by Richard S. Salant /s/ 

Richard S. Salant 

by Julius F. Branner /s/ 

Julius F. Brauner 

Its Attorneys 

Rosenman Goldmark Colin & Kaye 
575 Madison Avenue 
New York 22, N. Y. 

Columbia Broadcasting System, Inc. 

485 Madison Avenue 
New York 22, N. Y. 

* • • • 

Filed July 17, 1952 

153 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

In re Application of 

BALABAN & KATZ CORPORATION 

For a Permit to Construct a Television Station 
on Channel 2, Chicago, Illinois 

File No.. 

Petition for Comparative Hearing 

Comes now, ZENITH RADIO CORPORATION, and 
respectfully requests (1) that the application of Balaban 
& Katz Corporation, tendered for filing on June 16, 1952, 
and seeking a permit to construct a television station to 
operate with 100 KW on Channel 2, Chicago, Illinois, be 
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designated for comparative hearing with the application 
(BPCT-322) of Zenith Radio Corporation, tendered for 
filing on May 29, 1952, and similarly seeking a permit to 
construct a television station to operate with 100 KW on 
Channel 2, Chicago, Illinois; and (2) that the Commission 
take no action of any kind prior to the conclusion of such 
comparative hearing which would in any way alter the 
status quo to the detriment of Zenith or the advantage 
of Balaban & Katz. In support of this petition Zenith 
respectfully shows as follows :* 

1. Zenith grounds its petition on a fact as simple as 
it is decisive. The Commission now has before it two 
applications—one by Zenith and one by Balaban & Katz— 
both regularly filed on the prescribed application form 
(FCC Form 301, revised March 21, 1952)—and both 
seeking the same authorization which can be granted to 
only one party. Zenith respectfully submits that, in this 
juncture, the Commission cannot grant either application 
until it has determined by a comparative hearing which 
application’s grant would better serve the public in¬ 
terest, convenience and necessity. No procedure other 
than selection as a result of a comparative hearing may 

be followed in the light of the Commission’s prac- 
154 tices dictated by the decision in AsKbacker Radio 

Corp. v. Federal Communications Commission, 326 
U.S. 327, 66 S. Ct. 148 (1945). 

2. The situation which now confronts the Commission 
is one of the most familiar and constantly reoccurring 
situations with -which the Commission deals. It happens 
that Zenith now appears before the Commission as a 
Channel 2-Chicago applicant because its February 1948 


* Zenith also refers to its Petition for a Declaratory Ruling Re¬ 
garding the Status of Channel 2 in Chicago and for Ancillary Re¬ 
lief, dated May 29, 1952, and filed in Docket Nos. 8736, 8975, 9175 
and 8976. 
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s imil ar application was “caught in the freeze.” Balaban 
& Katz Corporation presumably now appears before the 
Commission as a Channel 2-Chicago applicant because 
the demands of a nationwide television allocation plan re¬ 
quired the deletion of Channel 4-Chicago, on which it had 
been authorized to broadcast. These are merely back¬ 
ground reasons and circumstances why the Commission 
now has two applications for Channel 2-Chicago. They 
are not of legal relevance. The governing fact is that the 
Commission now has before it conflicting applications, 
quite apart from the circumstances which prevented 
Zenith from securing a grant of its application (the 
freeze) and which required Balaban & Katz Corporation 
to file for Channel 2 (the demands of a nationwide tele¬ 
vision allocation). When the Commission has before it 
conflicting applications, the only permissible method of 
resolving the conflict is via the comparative hearing 
route. 

3. Zenith further prays that, pending the outcome of 
a comparative hearing, the Commission take no action 
which would operate to the detriment of Zenith or the 
advantage of Balaban & Katz Corporation. It would be 
improper and unlawful for the Commission to grant to 
either Balaban & Katz or Zenith any form of authoriza¬ 
tion to operate on Channel 2-Chicago until a comparative 
hearing is completed and final decision by the Commission 
is reached. The Ashbacher case squarely stands for this. 

In Ashbacher, the Commission granted one of two con¬ 
flicting applications and designated the second for hear¬ 
ing. Before the United States Supreme Court, the Com¬ 
mission then contended that a grant of the first applica¬ 
tion was not in fact a denial of the second application. 

“The Commission has not denied petitioner’s applica¬ 
tion, but has set it down for hearing. Upon the basis of 
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that hearing the Commission will determine 
155 whether the application should he granted or de¬ 
nied. Until that determination is made, the appli¬ 
cation has not been denied. • • • Indeed, the Commission 
has made no statement and has taken no action which 
forecloses the result of the hearing. And the Commission 
has expressly stated in its decision on petitioner’s request 
for rehearing that its application may be granted after 
hearing if the requisite showing is made that the public 
interest will be served.” (Brief of Federal Communica¬ 
tions Commission in No. 65, October Term 1945, pp. 
8-10.) 

This argument the Supreme Court rejected. It cor¬ 
rectly reasoned that, theory apart, it was discriminatory 
and unlawful to permit either of two competitors to enjoy 
the authorization sought during the hearing proceedings, 
however defeasible the authorization was stated to be 
depending on the outcome of the hearing. 

4. The Commission has before it an application 
(BALCT-10) filed June 1951 by Balaban & Katz Corpo¬ 
ration and Columbia Broadcasting System seeking Com¬ 
mission approval of the “assignment of license” from the 
former to the latter. This application was contingent 
upon the Commission’s approval of other applications and 
was designated for hearing (Docket No. 10047) in the 
consolidated proceeding known generally as the American 
Broadcasting Company-United Paramount Theatres 
merger hearing. As of the date when application 
BALCT-10 was filed, the “license” held by Balaban & 
Katz Corporation was a temporary one to operate a tele¬ 
vision broadcasting station on Channel 4-Chicago. The 
extension of license on Channel 4 was necessarily tempo¬ 
rary in nature because, among other reasons, the Com¬ 
mission had earlier proposed (in its Third Notice of Fur¬ 
ther Proposed Rule Making in Docket Nos. 8736, 8975, 
9175 and 8976, issued on March 22, 1951) the deletion of 
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Channel 4-Chicago. This proposal to delete Channel 4- 
Chicago was finalized in the Commission’s Siocth Report 
and Order, released April 14, 1952. 

Whether or not the application (BALCT-10) for assign¬ 
ment of the Channel 4-Chicago license has become moot 
in the light of the Commission’s overriding determination 
to delete Channel 4-Chicago, is not of concern to Zenith. 
Zenith does believe and nrge, however, that the Com¬ 
mission should not dispose of application BALCT-10 in 
such a way as to leave any implication that the Com¬ 
mission has approved the assignment to Columbia Broad¬ 
casting System of the Balaban & Katz application 
156 for a permit to construct a Channel 2-Chicago sta¬ 
tion. The Commission has shown concern about 
the assignment of construction permits. (See In the 
Matter of Amendments of the Commission’s Rules and 
Regulations Relating to Forfeiture of Construction Per¬ 
mits, Docket No. 9553.) It has never countenanced the 
assignment of an application, even in instances where 
unusual circumstances combine to suggest an apparent 
equity in recognizing an assignment (In re Application 
of Thomas S. Lee Enterprises, Inc., Docket No. 7281, 
7 Radio Regulation 1093). 

Certainly, no action can be taken in respect of the 
Columbia-Balaban assignment application (BALCT-10) 
which can affect or appear to affect the conflict between 
Zenith and Balaban & Katz Corporation arising out of 
their mutually exclusive applications pending before the 
Commission for permits to construct a Channel 2-Chicago 
television station. 

WHEREFORE, premises considered, Zenith repeats its 
prayer that (1) the subject application of Balaban & 
Katz Corporation and the conflicting application of Zenith 
be designated for comparative hearing; and (2) the Com¬ 
mission take no action of any kind prior to the conclusion 
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of such comparative hearing which would in any way alter 
the status quo to the detriment of Zenith or the advan¬ 
tage of Balaban & Katz Corporation. 

Respectfully submitted, 

ZENITH RADIO CORPORATION 

By /s/ Edward K. Wheeler 
Edward K. Wheeler 
Its Attorney 

Dated: July 17, 1952 

WHEELER & WHEELER 
704 Southern Building 
Washington 5, D. C. 

Filed July 28,1952 

158 Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington, D. C. 

In re Application of 

BALABAN & KATZ CORPORATION 

For a Permit to Construct a Television Station on 
Channel 2, Chicago, Illinois 

File No.. 

Opposition to Petition of Zenith Radio Corporation for a 

Comparative Hearing 

Comes now Columbia Broadcasting System, Inc., (here¬ 
inafter called “CBS”) and opposes the “Petition for 
Comparative Hearing” (hereinafter called the “Petition”) 
filed by Zenith Radio Corporation, dated July 17, 1952, in 
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the above-entitled matter, and in support thereof states 
as follows: 

1. Zenith’s Petition was served on CBS apparently 
because the Petition seeks not only a comparative hear¬ 
ing on the applications of Balaban & Katz Corporation 
and of Zenith with respect to Television Channel 2 in 
Chicago, Illinois, but also prays that the Commission 
take no action, inter alia, on the pending application for 
assignment by Balaban & Katz to CBS of the authori¬ 
zation to own and operate a commercial television sta¬ 
tion in Chicago, Illinois (Docket No. 10047). 

2. Zenith’s prayer for relief, so far as it directly! 
affects CBS, is concededly premised on Zenith’s alleged 
right to a comparative hearing. Its entire Petition can, 
therefore, be disposed of on the authority of Atlanta 
Newspapers, Inc., 7 Pike & Fischer R.R. 482, 484b, which 
clearly holds that there is no right to a comparative 

hearing in the situation at bar. In that case, a 
159 condition on approval of a merger of the Alanta 

Journal Company and the Constitution Publish¬ 
ing Company was that Atlanta Newspapers dispose of 
its license for WSB-TV, on Channel 8 - Atlanta. Here, 
Balaban & Katz must dispose of its Chicago TV license 
if the ABC-UPT merger is approved. Just as Balaban 
& Katz has here sought authorization to assign its Chic¬ 
ago license to CBS, Atlanta Newspapers sought to assign 
its Atlanta license to Broadcasting, Inc. In the Atlanta 
Newspapers case, the situation was complicated by the 
Commission’s proposal, under the allocation plan, to 
move Channel 8 out of Atlanta and assign Channel 11 
to Atlanta Newspapers in lieu of Channel 8; in this case, 
similarly, the Commission’s allocation plan moves Chan¬ 
nel 4 out of Chicago and proposes to assign Channel 2 
to Balaban & Katz in lieu of Channel 4. 

The identity of the situations continues: In the At¬ 
lanta Newspapers case, the Georgia Institute of Tech- 
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nology filed an application for Channel 11 - Atlanta, 
just as Zenith has here filed an application for Channel 
2 - Chicago. The Institute, like Zenith with respect to 
Channel 2, insisted that it was entitled to a compara¬ 
tive hearing with respect to Channel 11. But this Com¬ 
mission, rejecting the same arguments revolving about 
Ashbacker Radio Corporation v. F. C. C., 326 U.S. 327, 
which Zenith makes here, squarely ruled that the In¬ 
stitute had no right to a comparative hearing. In so 
doing, it said in part (7 R.R. at 484 a): 

“Since we have found that Atlanta Newspapers has 
not lost its rights, as a licensee, to file an application 
for assignment of its license, we do not see how the 
new allocation proposal can be said to proscribe the use 
of this right, or, on the other hand be used as a vehicle 
by third parties to gain a right to a comparative con¬ 
sideration with the proposed assignee.” 

A fortiori, Zenith cannot gain a right to a comparative 
consideration with the proposed assignor. 

160 3. The Commission’s Sixth Report on Tele¬ 

vision Allocations, which states that “an appropri¬ 
ate temporary authorization will be issued to the licensee 
of Station WBKB (Balaban & Katz) in order to permit 
operation on Channel 2 in lieu of Channel 4” (1 Pike & 
Fischer R.R. p.91:805), certainly carries forward the 
Commission’s view of the effect of such a substitution 
of Channels as was expressed in the Atlanta Newspapers 
case. Indeed serious statutory and constitutional ques¬ 
tions might well emerge from the acceptance of Zenith’s 
view that a long-time licensee must be forced into the 
position of a newcomer whenever the Commission finds 
it necessary to substitute one channel for another in a 
particular community. 1 If it were not the assumption 

1 See, e.g., Section 312 (b) of the Communications Act. Recog¬ 
nition of the difficulties involved in Zenith’s position is implicit in 
the Commission’s decision in Broadcasting Corp of America, 4 


93 


of the Commission, in its Sixth Allocation Report, that 
existing licensees would be protected, there would have 
been no occasion for the “in lieu” assignments. 2 

4. There is, moreover, an important threshold bar 
in the way of Zenith’s Petition in this proceeding. In the 
light of this Commission’s decision to modify Balaban & 
Katz’s “authorization of Station WBKB * • * to specify 
operation on Channel 2 in lieu of Channel 4” 
161 (1 Pike & Fischer R.R. p. 91;803), the application 

for construction permit by Balaban & Katz was 
filed, as the application itself indicates, primarily be¬ 
cause Station WBKB was desirous of securing authori¬ 
zation for an increase in power. The only other purpose 
of the application was to formalize the Commission’s 
decision, already announced, that operation should be on 
Channel 2 instead of Channel 4. Thus Balaban & Katz 
is not, as Zenith would have it, in the same class as 
Zenith—a stranger seeking a station; it is, rather, an 
existing licensee seeking only relatively minor changes 
in its authorization, in addition to a formalization of 
the channel change for which this Commission has al¬ 
ready made provision. 

Nothing in the Supreme Court’s decision in the Ash- 
backer case nor in the Commission’s practice thereunder 


R.R. 1424. There the Commission did hold that the deletion from 
the allocation table of the channel assigned to a construction per¬ 
mittee had the effect of cancelling the authority previously granted 
by the construction permit. But, in making that very limited deci¬ 
sion, the Commission painstakingly pointed out its notice to the 
permittee, only five months after the permit issued, to withhold 
further action on construction, its repeated notices to the permit¬ 
tee of proceedings which might lead to the elimination of the 
channel with respect to which authorization had been issued, and 
the failure of the permittee to appear or participate. 

2 It is to be noted that in Broadcasting Corp. of America, 4 R.R. 
1424, referred to in the preceding footnote, no substitute was 
provided for the deleted channel. 
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supports the notion that when an existing licensee files 
such an application, it thereby subjects itself to a com¬ 
parative hearing, a competing for a license on an equal 
plane with a new applicant. The Supreme Court decided 
the Ashbacker case as it did because it did not think the 
statute permitted putting the petitioner in that case 
“in the same position as a newcomer who seeks to dis¬ 
place an established broadcaster” 326 U.S. at 332. But 
Zenith’s position vis a vis Balaban & Katz is precisely 
that: “ a newcomer who seeks to displace an established 
broadcaster”. If the contrary were true—if every appli¬ 
cation for a change in power, a change in the location 
of the transmitter, and the like—reduced a licensee to 
the status of an applicant and subjected the licensee to 
the risks of a comparative hearing on the question whet¬ 
her it should retain its license, broadcasting would be 
stultified. For any prayer for authorization to improve 
service in the public interest would incur the risk 
162 of a total loss of license, a risk a licensee would 
not lightly assume. 

A situation similar to that created by Zenith’s Peti¬ 
tion was presented to this Commission in Bremer Broad¬ 
casting Carp., 3 Pike & Fischer R.R. 1579, 1582-1583. In 
that case, Bremer had applied for, and been granted, an 
extension of the completion date in a construction permit, 
and Debs Radio and North Jersey Radio claimed that 
that application should have been put into a comparative 
hearing with their applications for construction permits. 
The Commission denied that claim, saying in part: 

“We do not understand the holding of the Supreme 
Court in the Ashbacker case to be as broad as petitioners 
would make it. * * * The Commission’s action in extend¬ 
ing the completion date was not comparable to granting 
a new application for a construction permit, and peti¬ 
tioners cannot claim that they were entitled to a com- 
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parative hearing with the Bremer application (emphasis 
added).” 

Accord: AlUntown Broadcasting Co. 4 R.R. 196, 197; 
Foundation Co. of Washington, 4 R.R. 393, 396. 

The right of Balaban & Katz to be free from a com¬ 
parative hearing is even clearer. For here, we have not 
merely a permit holder seeking further time for comple¬ 
tion of construction. Here there is a long-time licensee, 
moving from one Channel (4) to another (2) by opera¬ 
tion of law (Sixth Report on Television Allocations, 
supra) and seeking only, in connection with that forced 
move, an increased power authorization. 

5. In other words, Zenith has no better claim to the 
relief it seeks, by virtue of its filing its petition in this 
proceeding, than it had when it sought the identical re¬ 
lief on July 24, 1951, and again on May 29, 1952, in 
Docket Nos. 8736 and 8975, Docket No. 9175, and Docket 
No. 8976. Indeed, Zenith’s petition in this proceed- 
163 ing must fail at the outset, and as a threshold 
matter, for the simple reason that a licensee, seek¬ 
ing a change in power authorization, cannot be forced 
into a comparative hearing on the license itself. Beyond 
that, Zenith’s petition in this proceeding is subject to all 
the infirmities pointed out by CBS in its * ‘Opposition to 
Pleading of Zenith Radio Corporation”, dated August 3, 
1951, and its “Opposition to Petition of Zenith Radio 
Corporation for a Declaratory Ruling Regarding the 
Status of Channel 2 in Chicago”, dated June 6, 1952. 
Both of these documents were filed in Docket Nos. 8736 
and 8975, No. 9175, and No. 8976, copies are attached 
hereto as exhibits, and they are incorporated herein as 
if fully set out. 

WHEREFORE, the premises considered, it is request¬ 
ed that the Commission deny Zenith Radio Corporation’s 
“Petition for Comparative Hearing” in full. 
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164 Respectfully submitted, 

COLUMBIA BROADCASTING 
SYSTEM, INC. 

by 

ROSENMAN GOLDMARK COLIN & 
KAYE 

By /s/ Ralph F. Colin 
Ralph F. Colin 
/s/ Julius F. Brauner 
Julius F. Brauner 
Its Attorneys 

Rosenman Goldmark Colin & Kaye 
575 Madison Avenue 
New York 22, N. Y. 

Columbia Broadcasting System, Inc. 

485 Madison Avenue 
New York 22, N. Y. 

July 25,1952 

178 Filed July 28, 1952 

Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In re Application of 

BALABAN & KATZ CORPORATION (WBKB) 
CHICAGO, ILLINOIS 

For a Permit to Change Channel Assignment From Chan¬ 
nel 4 to Channel 2, Pursuant to the Commission’s Sixth 
Report and Order, Adopted April 11, 1952, in Docket No. 
8736, etc., and To Increase Power 
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File No. 

Opposition To Petition For Comparative Hearing Filed 
By Zenith Radio Corporation 

Comes now Balaban & Katz Corporation, licensee of 
television Station WBKB, Chicago, Illinois, by its at¬ 
torneys, and requests that the “Petition For Compara¬ 
tive Hearing”, filed July 17, 1952, by Zenith Radio Cor¬ 
poration be denied. In support thereof, your Respondent 
shows as follows: 

1. Balaban & Katz Corporation is now, and for some 
time has been, the holder of an authorization for the 
operation of television Station WBKB in Chicago, Illinois, 
on Channel 4. Balaban & Katz commenced the operation 
of an experimental television broadcast station in Chicago 
in August 1940. Its first commercial broadcast was con¬ 
ducted under the call letters WBKB in October 1943, and, 
with exceptions not here important, WBKB received reg¬ 
ular commercial television broadcast station licenses from 
the date of its original commercial broadcast until Janu¬ 
ary 26, 1949. On that date, the Commission extended the 
WBKB license on a temporary basis pending final deter¬ 
mination on its application for renewal of license. There¬ 
after and to the present date, all authorizations for the 
operation of WBKB were granted “subject to the express 
condition that it is without prejudice to any action the 
Commission may take with respect to outstanding author¬ 
izations or applications of the grantee in the light of the 
decision of the Supreme Court in U. S. v. Paramount 
Pictures , Inc., et al ., 334 U. S. 131.” The application for 
renewal of license of Station WBKB is now in hearing to 
determine, among other things, that issue (Docket No. 
10033). 

179 2. On March 21, 1951, the Commission adopted 

its “Third Notice of Further Proposed Rule Mak- 
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mg” in Docket No. S736, etc. In this allocation proceed¬ 
ing the Commission proposed to alter the existing televi¬ 
sion assignment in 31 instances; 28 of the proposed 
changes, including that of WBKB, “resulted from the 
Commission’s efforts to reduce interference, make avail¬ 
able a reasonable number of channels and to effect the 
maximum utilization of VHF television channels in the 
United States.” (Paragraph 7, of the above-described 
March 21, 1951 Notice). It was proposed to assign Chi¬ 
cago VHF Channels 2, 5, 7, 9 and 11 and UHF Channels 
20, 26, 32, 38 and 44, with Channel 11 reserved for non¬ 
commercial educational use. This Notice no longer con¬ 
templated the assignment of Channel 4 to Chicago, and 
VHF Channels 5, 7 and 9 were already assigned for com¬ 
mercial operation. Accordingly, this Notice included a 
show cause order pursuant to the provisions of Section 
303 (f) and 312(b) 1 of the Communications Act of 1934, 
as amended, directing the modification of license of Sta¬ 
tion WBKB from Channel 4 to Channel 2. 2 This Notice 
and subsequent orders provided specified dates on or be¬ 
fore which interested persons having any comments, 
counter-proposals or objections could submit written state¬ 
ments to the Commission—the last of which dates was 
June 11, 1951. 

3. On May 4, 1951, and within the time specified, Bala- 
ban & Katz notified the Commission in writing that it 
consented to the modification of license of Station WBKB 
for an operation on Channel 2 instead of on Channel 4. 
On July 24, 1951, Zenith Kadio Corporation filed a plead¬ 
ing which requested that the Commission issue a declara¬ 
tory ruling establishing the impact of its Third Notice on 
its then pending application for Channel 2 in Chicago 

1 Now Section 316. Public Law 554, 82d Congress, Chapter 879, 
2d Session. 

2 This Notice also included show cause orders directed to the 
30 other changes contemplated. 
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(File No. BPCT-322). Oppositions to this Zenith peti¬ 
tion were timely filed by your Respondent and Columbia 
Broadcasting System, Inc. 

4. In 1946, Zenith was granted a permit for a com¬ 
mercial television station in Chicago on Channel 2 which 
it relinquished in 1947. Thereafter, on February 12, 1948, 
Zenith filed an application (File No. BPCT-322) for a 

permit to operate a commercial television station on 
180 Channel 2 in Chicago. No action was taken on 

this application because of the television “freeze.” 
On May 29, 1952, Zenith tendered an amendment to this 
application still seeking authority for an operation on 
Channel 2. 

5. On April 11, 1952, the Commission adopted its 
‘‘Sixth Report and Order” (released April 14, 1952) in 
Docket No. 8736, etc., in which it made final the assign¬ 
ments proposed to Chicago in its Third Report, and in 
which, in view of its findings and conclusions therein and 
the pendency of the WBKB renewal proceeding, it held 
that “an appropriate, temporary authorization will be is¬ 
sued to the licensee of Station WBKB in order to permit 
operation on Channel 2 in lieu of Channel 4.” (Para¬ 
graph 508 of the above-described Sixth Report and Or¬ 
der). In addition, on April 11, 1952, the Commission 
adopted a Memorandum Opinion and Order (released 
April 14, 1952) in which it held, with respect to the 
above-described Zenith petition filed July 24, 1951, that 
since Final Order requires amendment of the Zenith 
application before it can be considered, the Zenith peti¬ 
tion was moot. Accordingly, the Commission dismissed 
said petition. However, in that Memorandum Opinion 
and Order, the Commission also held that in the event 
Zenith amended its application in accordance with the 
Final Order and continued “to seek channel 2 in Chi¬ 
cago, it may at that time again raise the question of its 
status, and the status of Balaban & Katz Corporation, 
with respect to that channel.” 
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6. On May 29, 1952, Zenith filed a petition requesting 
that the Commission declare that the proceedings in 
Docket No. 8736, etc. do not constitute an assignment of 
Channel 2 to Balaban & Katz, that Zenith and other ap¬ 
plicants may pursue their applications on this channel in 
competition with Balaban & Katz if it becomes an appli¬ 
cant therefor, and that the status qua in respect to Chan¬ 
nel 2 in Chicago be maintained. On June 6, 1952 and 
June 9, 1952, timely oppositions to this Zenith petition 
were filed by Columbia Broadcasting System, Inc. and 
Balaban & Katz Corporation. 

7. On June 16, 1952, Balaban & Katz Corporation filed 
its application for authority to change its assignment 
from Channel 4 to Channel 2 pursuant to the above-de¬ 
scribed requirement of Commission’s Sixth Report and 
Order in Docket No. 8736, etc. No action has been taken 

on this application. 

181 8. On July 17, 1952, Zenith filed its subject peti-. 

tion requesting: (1) that the above-entitled appli¬ 
cation of Balaban & Katz, filed June 16, 1952, be desig¬ 
nated for comparative hearing with its above-described 
application for an operation on Channel 2 in Chicago; 
and (2) that the Commission take no action prior to the 
conclusion of such hearing which would alter the status 
quo to the detriment of Zenith or to the advantage of 
Balaban & Katz. Zenith contends that the AMacker case 
(326 U. S. 327) requires the comparative hearing prayed 
for and the maintenance of the status qua. 3 

9. As indicated above, the television allocation for 
Chicago proposed in the Third Notice is the same as that 


3 The arguments advanced here by Zenith in support of its peti¬ 
tion are basically the same as those advanced in support of its 
May 29. 1952 petition in Docket No. 8736, etc., described above in 
paragraph 6. Therefore, Respondent’s opposition to the instant 
petition is substantially the same as its opposition filed June 9, 
1952, to the Zenith petition of May 29, 1952. 
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finally adopted. Due and proper notice of said Third 
Notice was given by the Commission and the last date on 
which to file comments or objections was Jnne 11, 1951/ 
Despite this, Zenith took no action until it filed its July 
24, 1951 pleading. Obviously this pleading was untimely 
and by its May 29, 1952 pleading Zenith is apparently 
attempting to renew a belated plea and to participate in 
the show cause proceeding in Docket No. 8736, etc., re¬ 
lating to Balaban & Katz. There is no legal requirement 
that Zenith be permitted to so participate and to permit 
such participation would not be conducive to the proper 
dispatch of the Commission’s business. (Cf. In the Mat¬ 
ter of Foulkrod Radio Engineering Co. (WTEL), Phila¬ 
delphia, Pennsylvania, et al, Docket 8987, etc., 5 RR 751 
and 5 RR 1349). As indicated herein, the above-described 
application of Balaban & Katz was filed in order to com¬ 
ply with the requirements of the Commission in its televi¬ 
sion allocation proceeding and it is an integral part 
thereof. Thus, by its instant pleading, Zenith is ap¬ 
parently again belatedly attempting to participate therein. 
This it should not be permitted to do. 

10. Apart from the untimeliness of Zenith’s petition 
here, there is no substantive basis to warrant a grant 
thereof. The change of assignment for WBKB, as 
182 in the case of 30 other stations, was directed by the 
Commission by a show cause order pursuant to the 
provisions of Sections 303(f) and 312(b) 5 of the Com¬ 
munications Act of 1934, as amended. These changes, an 
integral part of the allocation plan as is the above-en¬ 
titled application of Balaban & Katz which was filed to 
comply with the requirements thereof, were ordered by 
the Commission in order to reduce interference and to 


4 This Third Notice (released March 22, 1951) was published 
in the Federal Register April 7, 1951. 16 F.R. 3072. 

8 See footnote 1, supra. 
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provide for the maximum utilization of television channels 
throughout the United States, and they directly affect 
numerous other allocations specified in the Commission’s 
Final Order. There is no requirement for comparative 
hearings between applicants and existing stations affected 
by show cause proceedings instituted by the Commission 
as a part of this allocation proceeding. Neither Section 
309 (a) of the Communications Act nor the Ashbacker 
case requires such a procedure. In its Final Order the 
Commission held that all pending television applications 
“shall be amended by the filing of a new and complete FCC 
Form 301 as revised April 14, 1952” (Appendix C-l (j)); 
and that the applicants should there specify the channel 
desired (Appendix C-l(i)). This Final Order, therefore, 
provided for de novo consideration of all pending applica¬ 
tions upon which action was withheld pending the de¬ 
termination in this allocation proceeding and all new ap¬ 
plications, in accordance with the Final Order. Under 
these circumstances, Zenith is in the same position as all 
other applicants for new facilities. (In the Matters of 
Amendment of Section 3.606 of the Commission’s Rules 
and Regulations, etc., Docket No. 8736, etc., 7 RR 371 
and 7 RR 839; In re Application of Atlanta Newspapers, 
Inc., Atlanta, Georgia, 7 RR 482 and 7 RR 484 b). 

11. Nor is there any merit to Zenith’s argument that 
the stains quo should be maintained because of the pend¬ 
ing applications relating to the renewal of WBKB’s li¬ 
cense and the assignment of that license to Columbia 
Broadcasting System, Inc. (Docket Nos. 10033 and 10047). 
As indicated above, it has been determined that pending 
the determination in the WBKB renewal proceeding “an 
appropriate temporary authorization will be issued to the 
licensee of WBKB in order to permit operation on Chan¬ 
nel 2 in lieu of Channel 4.” Zenith does not have pend¬ 
ing an application which is competing with WBKB’s 
183 renewal. Nor does Zenith have any rights with 
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respect to the WBKB assignment of license application. 
The Commission dealt with a situation snch as this in 
the Atlanta Newspapers case cited above. Reference to 
the opinions in that case is sufficient answer to Zenith’s 
position here. 

WHEREFORE, the premises considered, it is respect¬ 
fully requested that the above-described petition, filed July 
17, 1952, by Zenith Radio Corporation, be denied. 

Respectfully submitted, 

HOGAN AND HARTSON 


July 28, 1952 


By 


Attorneys for Balaban 
& Katz Corporation 


HOGAN & HARTSON 


Colorado Building 
Washington 5, D. C. 

October 15, 1952 

The Secretary 

Federal Communications Commission 
Washington 25, D. C. 

Dear Sir: 


On June 16, 1952, Balaban & Katz Corporation filed 
an application requesting the issuance of an authorization 
for Television Station WBKB, Chicago, Illinois, to oper¬ 
ate on Channel 2 as distinguished from Channel 4 and 
increase power to 100 kw. 

Pursuant to Section 1.366 of the Commission’s Rules 
and Regulations, the applicant now requests dismissal 
without prejudice of the aforesaid application. 

Respectfully, 

HOGAN AND HARTSON 


By /s/ D. W. Patrick 

Attorneys for Balaban & 
Katz Corporation 
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186 18320 

January 27, 1953 

Balaban & Katz Corporation 
190 N. State Street 
Chicago, Illinois 

Gentlemen: 

In accordance with the request contained in the letter 
submitted by your attorneys on October 15, 1952, the 
application filed by you on June 16, 1952 to operate on 
Channel 2 in Chicago and to increase power is dismissed 
without prejudice. 

Very truly yours, 

T. J. Slowie 
Secretary 
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Filed October 22, 1952 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matter of 

BALABAN & KATZ CORPORATION (WBKB) 

Chicago, Illinois 

For a Permit to Change Channel Assignment From Chan¬ 
nel 4 to Channel 2, Pursuant to the Commission’s Sixth 
Report and Order, Adopted April 11, 1952, in Docket No. 
8736, etc., and To Increase Power. 
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In the Matter of 

Amendment of Section 3.606 of the Commission’s 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in Band 470-890 Mcs. for 
Television Broadcasting 
Docket No. 8976 

Petition of Columbia Broadcasting System, Inc, For Ex¬ 
pedited Consideration and Denial of Petition for 
Comparative Hearing Filed By Zenith Radio Cor¬ 
poration and For Other Relief 

This petition is tiled by the Columbia Broadcasting 
System, Inc. (hereinafter referred to as “CBS”) in con¬ 
nection with two petitions filed by Zenith Radio Corpora¬ 
tion (hereinafter referred to as “Zenith”). The two peti¬ 
tions are (1) Petition for Comparative Hearing and (2) 
Petition for a Declaratory Ruling Regarding the Status 
of Channel 2 in Chicago. They are hereinafter collec¬ 
tively referred to as Zenith’s Petition or Zenith’s Peti¬ 
tion for Comparative Hearing. 

188 CBS’s Purpose In Filing This Petition 

I 

The purpose of CBS in filing this petition is to focus 
attention upon the interrelationship between the pending 
Zenith Petition and the pending proceedings arising out 
of the proposed merger of the American Broadcasting 
Company and United Paramount Theatres, Inc. and its 
concomitants—the application by Balaban & Katz Cor- 
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poration (hereinafter referred to as “B & K”) for re¬ 
newal of its WBKB-TV license in Chicago, Illinois, and 
the application for assignment of that license to CBS. 

CBS is sensitive to the fact that the ABC-UPT merger 
proceedings in all its phases (hereinafter referred to as 
the merger proceedings) are now pending for initial de¬ 
cision by the hearing examiner. CBS has no desire or 
purpose to interfere with the prompt issuance of that 
initial decision or of the Commission’s decision or to an¬ 
ticipate their nature. On the contrary, the filing of this 
petition is prompted by CBS’s desire to make certain 
that the final decision when rendered can be made im¬ 
mediately and completely effective and that there will 
not then exist factors which might hopelessly complicate 
carrying out that decision. 

That CBS is aware of the public desirability of, in¬ 
deed, the public need for, a prompt and final determina¬ 
tion of the merger proceedings is apparent from the fact 
that it was one of those which urged the Commission to 
recognize “that every possible effort should be 
189 made, consistent with a full and fair hearing to all 
parties concerned, that these proceedings be expe¬ 
dited.” (See Memorandum Opinion of August 1, 1952, in 
the merger proceedings.) 

The Commission’s recent decision in the Lamcaster case,* 
released September 18, 1952, gives rise, in CBS’s view, to 
the need for prompt action by the Commission on the 
Zenith Petition in order to avoid delays in the consum¬ 
mation of the merger. For it is our view that, even in 
the event of approval by the examiner and the Com- 

* In the Matters of Amendment of Section 3.606 of the Com¬ 
mission's Rules and Regulations, Amendment of the Commission’s 
Rules, Regulations and Engineering Standards Concerning the 
Television Broadcast Service, Utilization of Frequencies in the 
Band 470 to 890 Mcs. for Television Broadcasting, Dockets Nos. 
8736 and 8975, 9175 and 8976. 


mission of the proposed merger and the concomitant as¬ 
signment in Chicago, the merger proceedings may be in¬ 
advertently fouled on the Zenith Petition lines. 

n 

When B & K and CBS contracted for the sale and 
purchase of the assets of Station WBKB, Chicago, for a 
consideration of six million dollars, each of the contract¬ 
ing parties contemplated and expected the delays neces¬ 
sarily attendant on consideration by this Commission of 
the complex and varied problems arising out of the ABC- 
UPT merger of which the assignment to CBS was a 
part. B & K and CBS knew that before the assets of 
WBKB and the six million dollars could change hands, 
the ABC-UPT merger, the renewal of B & K’s license and 
the assignment of that license to CBS all required Com¬ 
mission approval. 

190 But neither B & K nor CBS knew, or had reason 
to anticipate, that CBS might be asked to pay six 
million dollars for nothing but a right to a comparative 
hearing (which it could have gotten -without any payment 
by filing an independennt application for Channel 2 in 
Chicago). Nor did B & K or CBS know, or have reason 
to anticipate, that—notwithstanding possible Commission 
approval of the merger, the renewal, and the transfer to 
CBS—the interested parties might differ as to whether 
B & K had anything to transfer or whether there was 
anything that CBS -was obligated to accept and pay for. 

What no one could reasonably have forecast is now 
a possibility. For while both B & K and CBS feel that 
the Lancaster case is distinguishable from the situation 
presented in Chicago, there is language in the decision of 
the Commission in that case which can be turned to cre¬ 
ate the difficulties above outlined. 

It is the purpose of this petition to urge the Commis¬ 
sion to take such steps as will avoid these untoward con- 
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sequences, permit the expeditious winding up of the ABC- 
UPT merger proceedings, preserve the lawful and equit¬ 
able rights of all concerned, and safeguard the public in¬ 
terest, convenience and necessity. 

The Nature of the Relief Needed to Accomplish the 
Foregoing Purposes 

I 

The public interest, as well as the interest of the parties, 
require that the Zenith Petition be disposed of ex¬ 
peditiously 

As stated above, it is important (1) that the 
191 Zenith Petition be disposed of in such manner as 
to avoid delay in the consummation of the ABC- 
UPT merger, if the merger is otherwise to be approved, 
and (2) specifically, that any possible ground for dis¬ 
agreement between B & K and CBS as to their respective 
rights and obligations under the contract for the sale of 
the assets comprising Station WBKB for $6,000,000 be 
eliminated since such disagreement might well delay con¬ 
summation of the merger. 

If the Zenith Petition for Comparative Hearing is not 
finally denied # before final Commission action in what 
we have called the “merger proceedings”, undesirable 
consequences of varying kinds will be unavoidable. Under 
the agreement of May 23, 1951, between B & K and CBS, 
both B & K’s and CBS’s obligations “are subject • • • 
to the approval of the Federal Communications Commis¬ 
sion and its consent to the transfer hereunder and the 
issuance by the Federal Communications Commission to 
us [CBS] of a regular license to operate said station 
* * [emphasis added] 


* That the Zenith Petition should and can be promptly denied 
is shown in Point II below. 
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Thus CBS is obligated to pay $6,000,000 only on the 
issuance, by the Commission of “a regular license” to 
CBS. In our view, B & K will not yet be in a position 
to tender u a regular license” so long as the Zenith Peti¬ 
tion for Comparative Hearing has not been finally dis¬ 
posed of or, if Zenith is held entitled to a comparative 
hearing, its application for a license on Channel 2 has 
not been finally denied. 

192 Since, in these circumstances, B & K, in our 
opinion, will not be in a position to tender “a regu¬ 
lar license’’ for which CBS would be obligated to pay 
$6,000,000,* the Commission may be faced with the fol¬ 
lowing alternatives, all of which, as will be indicated, are 
either completely or relatively undesirable: 

Alternative (a). Issuing a license to CBS which would 
be unconditional in form (i) on Channel 4, or (ii) on 
Channel 2. 

Comment: CBS might, for the reasons already stated, 
refuse to pay $6,000,000 for the assets which would be 
necessary for operation on either channel with the result 
that service on both channels might be denied Chicago 
listeners for a substantial period. Moreover, operation 
on Channel 4 would delay effectuation of the move to 
Channel 4 proposed by the Commission for Milwaukee, 
and unconditional Commission authorization to operate 
on Channel 2 would, if Zenith in fact has a right to a 
comparative hearing under Ashbacker Radio Go. v. F.C.C., 
326 U.S. 327, be in violation of that right. 

* If the basis for disagreement between B & K and CBS as to 
whether CBS has been issued “a regular license" is not removed, 
litigation between CBS and B & K over their respective rights is 
not unlikely. Such litigation would, of course, take a substantial 
time. Consequently, the parties and the Commission would not 
only be faced with a number of unattractive alternatives, as 
pointed out in the text, but with the prospect of operating under 
one of such alternatives for what may amount to a full license 
term. 
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Alternative (b). Authorizing the continued operation 
of WBKB by the merged corporation (i) on Channel 4, 
or (ii) on Channel 2. 

Comment: Operation on either channel by the merged 
corporation would, since ABC now operates on Channel 
7, be in violation of the Commission’s Rules against mul¬ 
tiple ownership. Moreover, operation by the merged cor¬ 
poration on Channel 4 would cause the same difficulty 
respecting delay in the Milwaukee moveover and opera¬ 
tion on Channel 2 might work the same denial of Zenith’s 
rights, if any, under the Ashbacher rule as is referred to 
in the comment under alternative (a). 

193 Alternative (c). Withholding approval of any 
operation on Channel 4 or Channel 2 until th„e 
Zenith Petition and possibly even its Application is finally 
disposed of. 

Comment: This would deprive the public of television 
service it is now getting and should continue to get. 

Alternative (d). Issuing a conditional license to CBS 
(i) on Channel 4, or (ii) on Channel 2. 

Comment: This, in our view, is the least undesirable 
of the alternatives, if the Zenith Petition is not promptly 
and finally dismissed. However, operation on Channel 4 
would delay the Milwaukee moveover, and conditional au¬ 
thority to operate on either channel would, because of 
the relative insecurity of the license, delay full effectua¬ 
tion of the plans CBS has made for the highest quality 
service it intends to give Chicago viewers. 

It thus appears that none of the alternatives to delay 
in the consummation of the “merger proceedings” sup¬ 
plies a completely satisfactory solution and most are 
hardly more attractive than the delay itself. 

All of these unfortunate consequences can only be 
avoided by promptly denying Zenith’s Petition so that, if 
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the merger and transfer are approved, and either (i) 
Zenith has not sought review or (ii) denial of its Peti¬ 
tion has been sustained, the Zenith Petition will not re¬ 
main as a cloud on the transfer and even the entire 
merger. 

II 

Aside from the practical considerations outlined in Point 
I, the Zenith Petition can and should be denied as a 
matter of law 

CBS intends to support its view that Zenith is not 
entitled to a comparative hearing by a comprehensive 
brief on the law to be filed shortly. However, we 
194 believe that the following brief analysis of the 
legal problems will support the conclusion urged in 
this point heading. 

(1) AsJibacker Radio Co. v. FCC, 326 UJS. 327, does 
not confer on Zenith a right to a comparative hearing. 

(a) That decision did not attempt to ease the burden 
of a newcomer attempting to displace an established li¬ 
censee. It simply held that where it was conceded that 
a hearing was necessary at which the relative qualifica¬ 
tions of two mutually exclusive new applicants could be 
considered, the Commission had not met that conceded 
need by granting a license to one applicant and setting 
for hearing the application of the other. The basic cir¬ 
cumstance which gave rise to the problem in that case 
was that the competing applicants were both newcomers 
and so deserving of equal treatment. That is not true 
here. For while Zenith is new, B & K is the existing 
licensee and is, indeed, the oldest established licensee in 
the Midwest. 

(b) In our view, the Commission has the power, under 
Section 316(a) of the Communications Act as amended, 
to modify a license so as to accomplish a change in fre- 
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quency without the licensee making application for such 
modification. If that is so, B & K’s application for a 
permit on Channel 2, recently withdrawn, was an unes¬ 
sential piece of paper in determining whether there are 
tvro mutually exclusive applications within the meaning of 
the Ashbacker rule. Indeed, the fact that B & K has now 
withdrawn that application removes all basis for the view 
that there are two such mutually exclusive applica¬ 
nt 95 tions. But whether, in the substituted channel sit¬ 

uation, an application by the existing licensee for 
a construction permit on the new channel be deemed re¬ 
quired as a matter of law or simply as a matter of ad¬ 
ministrative convenience is of little real consequence. For 
the undeniably essential fact is that the Commission has 
directed the moveover. That being so, an application to 
accomplish what the Commission has directed cannot, 
and certainly need not, under AsJibacker, be treated as 
one of two competing voluntary applications for new fa¬ 
cilities. 

(2) The Lancaster decision does not confer on Zenith 
a right to a comparative hearing. 

Because it seems so clear that a channel changeover 
does not, and cannot, by itself, result in divesting a li¬ 
censee of that which the Act and the terms of his license 
led him to expect, we believe that the Lancaster decision 
must have rested on considerations other than the change¬ 
over. 

We submit that the order for a comparative hearing in 
that case must have rested, wholly or in large part, on 
the fact that Peoples (the newcomer) had sought, inter 
alia , a comparative hearing with the application of WGAL 
for renewal license. If that wrere not the basis of de¬ 
cision, there would be serious constitutional and statu¬ 
tory questions as to the Commission’s power to interrupt 
a license term and subject the licensee to loss of his 
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license when such disruption is not essential, as it is not 
here, to the effectuation of the general reallocation plan. 
These questions do not arise when the license term has 
run its course, and the licensee, seeking renewal, must 
be prepared to meet all comers in justifying the 
196 renewal of his license. 

If, therefore, it was the pendency of the renewal 
application in the Lancaster case and Peoples’ timely in¬ 
tervention in that proceeding that led the Commission to 
hold that Peoples was entitled to a comparative hearing, 
Zenith’s case is plainly distinguishable. For here the rec¬ 
ord on B & K’s application for renewal has been closed 
and Zenith never sought to intervene in the renewal pro¬ 
ceeding. Zenith’s only status, if any, at the present time, 
is in connection with the channel changeover. 

Moreover, Zenith’s position differs in still another re¬ 
spect from that of the newcomer (Peoples) in the Lan¬ 
caster case. For Peoples’ petitions in the Lancaster 
| “show cause” proceeding were timely filed, whereas (as 
B & K and CBS have heretofore pointed out) Zenith’s 
petition with respect to the WBKB show cause proceed¬ 
ing was not timely because not filed within the time speci¬ 
fied by the Commission in the allocation proceeding. 

Finally, it is to be noted that under the terms of the 
Commission’s Sixth Report and Order, Lancaster’s situ¬ 
ation was different from B & K’s with respect to the 
necessity for an application to move from the old channel 
to the new. For paragraph 508 of the Sixth Report and 
Order provides that “an appropriate temporary authori¬ 
zation will be issued to the licensee of Station WBKB in 
order to permit operation on Channel 2 in lieu of Channel 
4.” No such provision was made in the Lancaster situa¬ 
tion (par. 346), and for that reason, more significance 
may be attached to the application by WGAL, Inc. than 
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to the now withdrawn application by B & K for a 
197 change in frequency, the latter having simply been 
designed to formalize what the Commission had 
already ordered. 

Accordingly, the Zenith Petition is supported by neither 
the Aslibacker nor the Lancaster decisions and can and 
should be promptly denied. 


Ill 

If the transfer to CBS is to be approved at a time when 
the Zenith Petition or its application for Channel 2 
has not yet been finally denied, the order approving 
the transfer of any license to CBS should provide 
that the license be explicitly conditional 

As already stated, we believe that the only certain way 
of avoiding having to choose among several undesirable 
alternatives is for this Commission promptly to deny the 
Zenith Petition for Comparative Hearing. If, however, 
(1) the Commission cannot deny the Zenith Petition be¬ 
fore acting in the merger proceedings, or (2) the Zenith 
Petition, though denied by the Commission, is still out¬ 
standing in that opportunity for judicial revision of the 
Commission’s denial still exists, or (3) if the Zenith Peti¬ 
tion has been granted and when the transfer from B & K 
to CBS is passed upon the Commission and the courts 
have not finally determined whether the Zenith applica¬ 
tion for Channel 2 is to be granted or denied, then there 
is a way of at least ameliorating the difficulties that would 
otherwise arise. 

The course we suggest is this: Any order approving 
the transfer of any license or permit to CBS as trans¬ 
feree from, B d K should contain the stated condition 
that the license or permit will he granted subject to 
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agreement between B <& K or its successor and CBS 

198 for interim operation and subject to being with¬ 
drawn if any license or permit for commercial tele¬ 
vision broadcasting on VHF Channel 2, Chicago, is grant¬ 
ed to someone other than CBS as transferee as a result 
of a comparative hearing the right to which is premised, 
in whole or in party on the shift from Channel 4 to Chan¬ 
nel 2 directed by the Commission in its Sixth Report and 
Order. 

The explicit statement of this condition wonld have 
these advantages: (1) it wonld make explicit that which 
in any event would be implicit and, in that way, remove 
any basis for disagreement between B & K and CBS as 
to whether “a regular license” within the meaning of the 
agreement of purchase and sale had been issued to CBS; 
(2) it would further the public interest in that it would 
afford a substitute for the television service now being 
offered Chicago viewers by WBKB-TV, and avoid either 
depriving Chicago of such service for some indefinite 
period or permitting operation by the merged company 
of two Chicago television stations in violation of the 
Commission’s rules. 

Though such a condition would have the disadvantages 
already referred to in Point I of this petition, those are 
unavoidable unless the Zenith Petition is promptly de¬ 
nied as we have heretofore urged. Moreover, the inser¬ 
tion of the condition would cause no additional injury. 
Payment to B & K of $6,000,000 would, it is true, be de¬ 
ferred. But since the condition here sought would merely, 
as already noted, make explicit that which is already im¬ 
plicit—that “a regular license” has not been issued to 
CBS while the possibility exists of a comparative hear¬ 
ing and grant of the application to someone other 

199 than CBS as transferee by reason of the channel 
shift—postponement of payment would be likely in 

any event. 
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It is to be noted that before such a conditional license 
could actually be issued, an agreement would be necessary 
between B & K and CBS for operation during such 
period as will expire with the issuance of a license for a 
regular term on Channel 2, Chicago. But it is presently 
unnecessary to work out the details by which the parties 
will be enabled to negotiate such agreement and secure 
Commission approval thereof so long as it is recognized 
that such opportunity will be required. 

CBS has here suggested issuance of a conditional li¬ 
cense to it in the circumstances above outlined because, 
after careful deliberation, it is satisfied that short of 
prompt and final denial of the Zenith Petition before the 
proposed ABC-UPT merger is acted upon, that course 
is the best means of attaining the objectives of all inter¬ 
ested parties and protecting the public interest. It goes 
without saying that if a conditional license or permit is 
issued to CBS, it will continue to exert its best efforts in 
order to secure “a regular license” as transferee from 
B & K or from its successor in interest. 

200 PRAYER FOR RELIEF 

In view of the foregoing, CBS respectfully prays that 
the Commission take the following action: 

1. Deny Zenith’s Petition for Comparative Hearing 
as promptly as possible, and 

2. In the event that the Commission approves the 
transfer from B & K to CBS and on the effective date of 
such approval either 

a. There is pending (viz. not finally decided) before 
the Commission or the courts the Zenith or any other 
petition for comparative hearing, however designated, re¬ 
specting the right to Television Channel 2, Chicago, Illi¬ 
nois, and premised, in whole or in part, on the view that 
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the petitioner is entitled to such hearing because of the 
shift from Television Channel 4 to Television Channel 2, 
Chicago, Illinois, directed by the Commission in its Sixth 
Report and Order, or 

b. A comparative hearing in response to the Petition 
of Zenith or any other petition so premised has been 
granted, but no decision thereon has been entered which 
is subject to no further review by the Commission or the 
courts 

then, in either of these circumstances, state in any or¬ 
der approving the transfer of any license or permit 
to CBS as transferee from B & K that such license or 
permit will be granted subject to agreement between 
B & K or its successor and CBS for interim operation 
and subject to being withdrawn if any license or permit 
for commercial television broadcasting on VHP Channel 
2, Chicago is granted to some one other than CBS as 
transferee as a result of a comparative hearing the 
201 right to which is premised, in whole or in part, 
on the shift from Channel 4 to Channel 2 directed 
by the Commission in its Sixth Report and Order. 

Respectfully submitted, 

COLUMBIA BROADCASTING 

SYSTEM, INC. 

By 

ROSENMAN GOLDMARK COLIN 

& KAYE 

By /s/ Ralph F. Colin 
Ralph F. Colin 
Its Attorneys. 

Julius F. Brauner, 

Stanley M. Silverberg, 

Leon R. Brooks, 

Of Counsel 
October 21, 1952. 



118 


• • • • 


211 

Filed November 4, 1952 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matter of 

BALABAN & KATZ CORPORATION (WBKB) 

Chicago, Illinois 

For a Permit to Change Channel Assignment from Chan¬ 
nel 4 to Channel 2, Pursuant to the Commission’s 
Sixth Report and Order, Adopted April 11, 1952, in 
Docket No. 8736, etc., and to Increase Power. 

In the Matter of 

Amendment of Section 3.606 of the Commission’s 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in Band 470-890 Mcs. for 
Television Broadcasting 
Docket No. 8976 
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Opposition To Petition of Columbia Broadcasting 
System, Inc. For Expedited Consideration. 

This Opposition is filed by Zenith Radio Corporation 
(hereinafter referred to as “Zenith”) in reply to a peti¬ 
tion of Columbia Broadcasting System, Inc. (hereinafter 
referred to as “CBS”) of October 21, 1952, insofar as 
that petition requests denial of Zenith’s petition for com¬ 
parative hearing, and insofar as it requests other relief. 

In support of its Opposition, Zenith shows the follow¬ 
ing: 

1. CBS devotes the early part of its petition to argu¬ 
ments in favor of a prompt and final determination of 
the issues raised by the prior applications and pleadings 
of Zenith and Balaban & Katz with respect to the con¬ 
struction of a commercial television station on Channel 2, 
Chicago, Illinois. Zenith joins with CBS in urging the 
Commission to decide the issues thus raised at the earliest 
possible time. 

212 2. In the second main point in its petition, CBS 

embarks on a discussion of the contractual obligations 
arising out of its contract with Balaban & Katz for the 
purchase and sale of the assets of Station WBKB and 
the transfer of “a regular license” to operate a television 
station in Chicago. It discusses possible disputes be¬ 
tween Balaban & Katz and CBS with respect to that 
contract. It raises doubts as to whether CBS under cer¬ 
tain circumstances is, or is not, obligated to pay $6,000,- 
000 to Balaban & Katz. CBS asserts, as a basis for the 
relief sought, the failure of its contract with Balaban & 
Katz to provide for various contingencies which it now 
foresees. Having drawn the contract, it should not now 
complain of its deficiencies. Certainly it cannot expect 
the Commission to either supply omissions and cure de¬ 
fects in the contract or, by its orders in this Docket, re¬ 
solve disputes or conflicts between Balaban & Katz and 
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CBS arising out of the contract. The Communications 
Act grants extensive jurisdiction to the Commission but 
not the power to determine the respective rights and obli¬ 
gations of persons under the law of contracts. Nor should 
CBS request the FCC to indirectly determine such rights 
in the exercise of its authority to grant television licenses. 
CBS mistakes the proper role of the Commission when 
it requests it to determine the issues in this case, in 
whole or in part, on the probabilities or possibilities of 
litigation between CBS and Balaban & Katz over their 
respective rights under their contract. 

In an endeavor to place CBS on notice of its position 
and purpose to pursue its long pending application on 
Channel 2, Zenith served CBS with a copy of its pleading 
dated July 24, 1951, even though its only information re¬ 
garding any interest by CBS in Channel 2 was derived 
from press reports of a contract between CBS and Bal¬ 
aban & Katz. 

3. While Zenith is in doubt as to the meaning of the 
first paragraph on page 4 of the CBS petition, it 

213 would seem to indicate that CBS would regard the 
assets of WHBKB as valueless, not “anything to 
transfer” or “anything that CBS was obligated to accept 
and pay for” unless such assets are accompanied by “a 
regular license” which cannot be contested. This posi¬ 
tion is not in accord with the Communications Act and 
Commission interpretations thereof. CBS misconceives 
the public interest involved in the Commission’s licensing 
function as solely a private matter of contract. 

4. CBS proceeds to set forth its views of the nature of 
the relief needed to accomplish the purposes discussed 
above. It again urges expeditious action and with this 
we are in complete agreement, but we do not concur in 
its belief that avoidance of a dispute between Balaban & 
Katz and CBS is a matter involving the public interest or 
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can be considered by the Commission as a basis for any 
action by it. The public interest, Zenith’s rights under 
the Act and the decisions of the Commission and the 
courts are not all to be prejudiced or wiped out by conse¬ 
quences arising from a contract between private parties 
to which neither Zenith nor the Commission was privy, no 
matter how undesirable those consequences may be to one 
or both of the contracting parties. 

5. CBS sets forth four alternatives with which it states 
the Commission may be faced. Insofar as these alterna¬ 
tives are based on, or are supported by, disagreement or 
probable litigation between CBS and Balaban & Katz, we 
shall not comment further. We agree with CBS that con¬ 
tinued use of Channel 4 in Chicago delays its use in 
Milwaukee. As previously stated, we have no doubt as 
to Zenith’s right to a comparative hearing under the 
AshbacJcer rule, and we agree that the rights of the par¬ 
ties should be so resolved as not to deprive Chicago of 
television service. But we do not see how the Commis¬ 
sion, by any stretch of the statute or Commission deci¬ 
sions, can issue a conditional license on Channel 2 to CBS 
who is not even an applicant for it. 

214 There is an obvious alternative which CBS failed 
to mention. That alternative is to grant a condi¬ 
tional license to Zenith on Channel 2.* This would ac¬ 
complish both of the primary objectives required by the 
public interest. It would permit immediate use of Chan¬ 
nel 4 in Milwaukee and would not deprive Chicago of 


* This suggestion is predicated solely on the Commission deci¬ 
sion in the Lancaster case (Commission’s Opinion and Order on 
the petition of Peoples Broadcasting Company in Docket Nos. 
8736, 8975, 9175 and 8976, reported in 8 Radio Regulation 275). 
Zenith is uncertain of the power of the Commission to issue a 
Special Temporary Authorization on Channel 2, Chicago, to any¬ 
one, but if the Commission reaffirms its power so to do. Zenith 
requests issuance of the Special Temporary Authorization to it. 
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television service. As the Commission and the parties to 
this proceeding are advised, Zenith has been operating, 
since 1938, an experimental television station on what is 
now designated Channel 2. Zenith was granted a permit 
to construct a commercial television station on Channel 
2 in 1946. For reasons not pertinent here, Zenith relin¬ 
quished this permit in 1947 and reapplied for it in early 
1948. But for the freeze which, like the reallocation of 
frequencies under the Sixth Report and Order, was com¬ 
pelled by public interest considerations, Zenith’s 1948 ap¬ 
plication on Channel 2 undoubtedly would have been 
granted and Zenith would be on the air commercially on 
Channel 2 today. Zenith could begin commercial opera¬ 
tions on Channel 2 on very short notice since it has a 
new modern transmitter and a new tower installed on 
the roof of the Field Building in the Chicago Loop area. 
The power output of this station could be increased within 
a few days. 

Granting Zenith a conditional license would not only 
be feasible and serve the aforementioned public interest 
considerations, but it would avoid the possible violation, 
adverted to by CBS, of the Commission’s Rules against 
multiple ownership. In the event the merger of ABC 
and UPT is approved, Balaban & Katz could not operate 
a station on Channel 2 since the merged company would 
operate on Channel 7, Chicago. No such problem is pre¬ 
sented by a conditional grant to Zenith. 

215 6. CBS then passes to a discussion of the law 

as distinct from what it labels “practical consider¬ 
ations.” It asserts that the Ashbacker case is not ap¬ 
plicable and that the Commission decision in the Lan¬ 
caster case must have rested on considerations not set 
forth in the Commission’s Opinion. 

We may desire to answer more fully the legal brief to 
be filed by CBS in support of its petition, but we believe 
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some comment is required on some of the assertions con¬ 
tained in this portion of the CBS petition. 

Its first basis for asserting (and the assertion is nn- 
supported by any language in the case) that the Ash- 
backer case does not confer on Zenith a right to a hear¬ 
ing is that Zenith is a newcomer, whereas Balaban & 
Katz is an existing licensee. This demonination of Zen¬ 
ith as a newcomer to Channel 2 is plainly false. It has 
operated on it since 1938 experimentally, has been granted 
a commercial construction permit on it, and would be a 
commercial licensee now but for the “freeze.” More im¬ 
portantly, the argument assumes that an existing licensee 
has a vested interest or some form of priority or property 
right in its frequency, which the Commission has always 
been most careful to deny. 

Its second basis is that Balaban & Katz has now with¬ 
drawn its application for Channel 2. If this withdrawal 
has any effect on the situation—which we doubt—it would 
only be to open the road to an immediate grant of Zenith’s 
application. 

Both the first and second basis urged by CBS as meet¬ 
ing the Ashbacker rule were disposed of by the Commis¬ 
sion in the Lancaster decision. 

7. In urging that the Lancaster decision does not con¬ 
fer on Zenith a right to a comparative hearing, CBS says 
that decision must have rested on considerations other 
than the changeover. Our lack of the extra sensory per¬ 
ception apparently possessed by CBS may explain 
216 our failure to agree with its conclusion. But there 
is nothing in the decision to warrant the CBS as¬ 
sumption and there is everything in both the Commission 
Memorandum Opinion and Order and the Dissenting 
Opinion of Commissioner Sterling demonstrating the con¬ 
trary. 
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8. CBS argues that the Lancaster case is inapplicable 
because WGAL’s license was up for renewal and an ap¬ 
plication for renewal had been filed. CBS says “there 
would be serious constitutional and statutory questions 
as to the Commission’s power to interrupt a license term 
and subject the licensee to loss of his license • • •” and 
“These questions do not arise when the license term has 
run its course * * The pertinence of this argument 
escapes us for WBKB’s license is up for renewal just 
as is WGAL’s. It has an application for renewal on file 
and it is in issue in the merger case. Thus, far from 
being a ground for distinguishing the WGAL situation 
from that of WBKB, it is another point of similarity. In 
any event this renewal line of argument is squarely met 
by the Commission in paragraph 12 of its decision in the 
Lancaster case. 

9. In answer to the alleged dissimilarities between 
Zenith and Peoples, suffice it to say that they are make¬ 
weight in character and find a complete answer in the 
similarity of the Commission orders released with the 
Sixth Report and Order (FCC 52-295 and FCC 52-296) 
dismissing as moot prior petitions and prior applications 
of both, and the actions of Peoples and Zenith pursuant 
thereto in “refiling new applications.” 

10. In Section III of its petition, CBS again asks the 
Commission to resolve possible disagreements and litiga¬ 
tion between itself and Balaban & Katz under their con¬ 
tract. As previously stated, the Commission has no such 
jurisdiction and CBS mistakes the forum for such con¬ 
tractual disputes. 

217 11. CBS follows this by a reassertion of its re¬ 

quest for a conditional grant on Channel 2. It 
cites no authority for this request. Even if a Special 
Temporary Authorization could be granted to anyone on 
Channel 2, CBS has no right to such authority. Its only 
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claim to Channel 2 is through Balaban & Katz and nntil 
it is determined that Balaban & Katz has something to 
transfer, CBS can receive nothing. CBS in effect asks 
the assignment to it of some rights in Channel 2 it con¬ 
ceives to lie in Balaban & Katz. The Commission has 
shown concern abont the assignment of construction per¬ 
mits (See In the Matter of Amendments of the Commis¬ 
sion’s Rules <& Regulations Relating to Forfeiture of 
Construction Permits, Docket No. 9553 and In Re Appli¬ 
cation of Thos. S. Lee Enterprises, Inc., Docket No. 
72817, Radio Regulation 1093). The Commission has 
never countenanced the assignment of an application of a 
construction permit. 

WHEREFORE, the premises considered, Zenith re¬ 
quests expeditious action designating the subject applica¬ 
tion of Balaban & Katz Corporation and the conflicting 
application of Zenith for comparative hearing; and prays 
the Commission to take no action of any kind prior to the 
conclusion of such comparative proceedings which would 
in any way alter the status quo to the detriment of Zen¬ 
ith or the advantage of Balaban & Katz Corporation. 

Respectfully submitted, 

ZENITH RADIO CORPORATION 

By /s/ Edward K. Wheeler 
Edward K. Wheeler 

/s/ Robert Gr. Seaks 
Robert G. Seaks 

Dated: November 3, 1952 

WHEELER & WHEELER 
704 Southern Building 
Washington 5, D. C. 
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219 

Honorable T. J. Slowie, Secretary- 
Federal Communications Commission 
Washington 25, D. C. 

In re: 

My dear Mr. Secretary: 


November 24, 1952 


BPCT-322 


Zenith hereby requests special temporary authorization 
to commence commercial television broadcasting opera¬ 
tions on Channel 2, Chicago, in the manner and on the 
date hereinafter set forth. 


Zenith Radio Corporation has been a long time appli¬ 
cant for a permit to construct a commercial television 
broadcasting station to operate on Cl»nnel 2 (54-60 mcs) 
in Chicago, Illinois. It has engaged intermittently in 
telecasting operations on that channel for more than a 
decade, at times on a limited commercial basis under ap¬ 
plicable Commission authorizations and rules. In ac¬ 
cordance with the Commission’s Sixth Report, requiring 
amendments to all earlier filed applications, Zenith filed on 
May 30, 1952, its amended application (BPCT-322) and 
reference is made thereto for details in respect to the 
authorization sought and in regard to Zenith’s legal, 
financial and technical qualifications. 


As a matter of background, it should be pointed out 
that Zenith is now the only applicant for a permit to 
construct a commercial television broadcasting station to 
operate on Channel 2, Chicago. Balaban & Katz Cor¬ 
poration was an applicant but has -withdrawn its applica¬ 
tion seeking a similar authorization. Future effectiveness 
of the Commission’s Table of Assignments, adopted as a 
result of the proceedings in Docket Nos. 8736, 8975, 9175 
and 8976, may thus have the effect of depriving the view¬ 
ing audience of Chicago of an existing VHF television 
broadcast service, unless Zenith’s request is granted. 
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While there are now four commercial stations in Chi¬ 
cago (viz: WBKB on Channel 4; WNBQ on Channel 5; 
WENR-TV on Channel 7; and WGN-TV on Channel 9), 
full implementation of the Commission’s Sixth Report 
will necessarily result in the loss of the existing service 
on Channel 4. 

220 It ought further to be pointed out that depriva¬ 
tion of the existing Channel 4 service to Chicago 
viewers may, in any event, result from other circum¬ 
stances. The existing service on Channel 4 has been pro¬ 
vided by Balaban & Katz Corporation, and since January 
1949 has been rendered on a temporary license basis since 
the Commission has been unable to conclude that a regu¬ 
lar renewal of license would serve public interest, con¬ 
venience and necessity. Proceedings (Docket No. 10033), 
to determine the question whether a renewal of license 
to operate on Channel 4 might be granted, have now 
reached only the stage of “Initial Decision.” If the 
Commission should reject the Initial Decision, which pro¬ 
poses a regular renewal of license, there would be a 
further and independent reason why Chicago viewers 
would be deprived of an existing service. 

Zenith believes that the prospective loss to Chicago 
viewers of the Channel 4 service provides unusually com¬ 
pelling reasons why its request for a special temporary 
authorization should be granted. So that the public may 
not be misled into the belief it is obtaining an additional 
service, Zenith respectfully suggests that the authoriza¬ 
tion it seeks should become effective at the same time that 
operations on Channel 4 are discontinued. This date is 
not now predictable, particularly since it may occur un¬ 
der either of the two contingencies outlined above—i.e., 
either as a result of further implementation of the Com¬ 
mission’s Table of Assignments determined upon in its 
Sixth Report, or as a result of a denial of license to 
Balaban & Katz Corporation in the proceedings in Docket 
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No. 10033. As to a termination date for the special tem¬ 
porary authorization, Zenith recognizes that any authori¬ 
zation would be fully and immediately defeasible in the 
event some other applicant for Channel 2 appears, is se¬ 
lected by the Commission as a result of a comparative 
hearing, and is ready to present service on Channel 2. 

Zenith further requests that the special temporary au¬ 
thorization allow an effective radiated power of not to 
exceed 5 kw. While Zenith is now the only applicant for 
a Channel 2 authorization, it recognizes that others may 
desire to compete for this valuable privilege, and that no 
Commission action should appear to preclude free and 
unfettered competition for a Channel 2 permit unless 
and until such time as Zenith’s Channel 2 applica- 
221 tion (BPCT-322) is processed and granted. Zenith 
represents that, if it obtains a special temporary 
authorization on Channel 2, and if a comparative hearing 
among Zenith and one or more other applicants becomes 
necessary, Zenith will not predicate any claim for prefer¬ 
ential consideration at such hearing on the fact that it 
has enjoyed a special temporary authorization. 

Zenith, as the Commission records will disclose, now 
has the necessary physical facilities enabling it to com¬ 
mence the operations here sought to be authorized almost 
immediately and without any significant investment. Its 
experimental station KS2XBS is equipped with new and 
modern transmitting equipment, and is located on the- 
roof of the Field Building at 135 South LaSalle Street, 
Chicago, Illinois. The Commission, in 1950, authorized 
the improvement and relocation of this station in order 
that Zenith might have technically adequate equipment 
for the conduct of its Phonevision tests. While Section 
3.614 of the Commission’s Rules Governing Television 
Broadcast Stations would require a minimum ERP for 
Chicago of 17 dbk (50 kw) at a 500 foot antenna height, 
and Zenith’s present request contemplates an ERP below 
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this minimum, Zenith’s experience during the Phonevision 
tests established that an ERP of 5 kw at its present an¬ 
tenna location provides an adequate signal over Chicago. 
Since the Commission may feel it desirable to prevent 
Zenith from making a substantial investment in STA 
operations, Zenith has limited its request to one for 5 
kw ERP. Should the Commission feel that, other circum¬ 
stances notwithstanding, Zenith should operate with no 
less than the minimum ERP fixed by the Rule above re¬ 
ferred to, then Zenith would be prepared promptly to pro¬ 
vide such a minimum signal and hereby advises the Com¬ 
mission it would require not to exceed 30 days to do so. 

Respectfully submitted, 

ZENITH RADIO CORPORATION 

By /s/ J. E. Brown 

Assistant Vice President 

STATE OF ILLINOIS) 

) SS 

COUNTY OF COOK ) 

222 J. E. BROWN, being first duly sworn, upon oath 
deposes and says that he is Assistant Vice Presi¬ 
dent of the ZENITH RADIO CORPORATION, an Illi¬ 
nois corporation, and that the statements contained in the 
foregoing document are true to his knowledge, except as 
to such statements as are therein stated on information 
and belief, and as to such statements he believes them to 
be true. 

/s/ J. E. Brown 

Subscribed and sworn to before me, a Notary Public 
in and for the County of Cook and State of Illinois, this 
24th day of November, 1952. 

/s/ Haz$l M. Chesser 
Notary Public 
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223 Law Offices 

WHEELER & WHEELER 
Southern Building 
Fifteenth and H Streets, N. W. 

Washington 5, D. C. 

November 28, 1952 

Honorable T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

Dear Sir: 

There is submitted herewith, on behalf of Zenith Radio 
Corporation, an application for authority to operate on 
Channel 2, Chicago, to commence at such time as Channel 
4 operations are terminated and to continue until the 
Commission grants a regular authorization to operate on 
Channel 2. This application is tendered by Zenith in the 
light of the decision of the Commission in the Lancaster 
case granting to WGAL, Inc. authority to operate a tele¬ 
vision station pending the termination of the comparative 
hearing between Peoples Broadcasting Company and 
WGAL for Channel 8 (8 Radio Regulation 275). In an¬ 
other Opinion and Order in the Lancaster case (8 Radio 
Regulation 516, 517) the Commission stated: 

“No rights accrue to Peoples Broadcasting Company 
upon the filing of an application after the issuance of 
the authorization for those facilities.” [Citing KFAB 
Broadcasting Company and the Polan Industries case.] 

In order to obviate the possibility of such a contention 
being made with respect to it, Zenith herewith submits 
its formal application for conditional authority to oper¬ 
ate on Channel 2. 
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In its Reply to the CBS Petition dated October 21, 
1952, Zenith stated that in the event the Commission re¬ 
affirmed its grant of conditional authority to WGAL, it 
urged a similar grant to Zenith. In support of this re¬ 
quest, it stated that: 

“• * * This would accomplish both of the primary ob¬ 
jectives required by the public interest. It would permit 
immediate use of Channel 4 in Milwaukee and would not 
deprive Chicago of television service. As the Corn- 
224 mission and the parties to this proceeding are ad¬ 
vised, Zenith has been operating, since 1938, an ex¬ 
perimental television station on what is now designated 
Channel 2. Zenith was granted a permit to construct a 
commercial television station on Channel 2 in 1946. For 
reasons not pertinent here, Zenith relinquished this per¬ 
mit in 1947 and reapplied for it in early 1948. But for 
the freeze which, like the reallocation of frequencies un¬ 
der the Sixth Report and Order, was compelled by public 
interest considerations, Zenith’s 1948 application on Chan¬ 
nel 2 undoubtedly would have been granted and Zenith 
would be on the air commercially on Channel 2 today. 
Zenith could begin commercial operations on Channel 2 
on very short notice since it has a new modern trans¬ 
mitter and a new tower installed on the roof of the Field 
Building in the Chicago Loop area. The power output 
of this station could be increased within a few days. 

Granting Zenith a conditional license would not only 
be feasible and serve the aforementioned public interest 
considerations, but it would avoid the possible violation, 
adverted to by CBS, of the Commission’s Rules against 
miltiple ownership. In the event the merger of ABC and 
UPT is approved, Balaban & Katz could not operate a 
station on Channel 2 since the merged company would 
operate on Channel 7, Chicago. No such problem is pre¬ 
sented by a conditional grant to Zenith. 
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As Zenith has previously stated, Balaban & Katz has 
only a temporary license on Channel 4. Its application 
for renewal is moot in that it relates to Channel 4, Chi¬ 
cago, which is no longer available there. It must be dis¬ 
missed as moot for this and the reasons set forth in the 
Commission’s decision dismissing Zenith’s prior applica¬ 
tion as moot (FCC 52-295). It does not have on file an 
application of any kind for Channel 2. It is self-evident 
that CBS, as a prospective transferee, cannot obtain from 
Balaban & Katz that which Balaban & Katz does not 
possess. CBS has no application on file for a special 
temporary authorization or conditional grant of any kind 
on Channel 2. Furthermore, it is a party to an applica¬ 
tion to transfer only a “regular license” and made much 
of this fact in its recent Petition. We are completely un¬ 
able to fathom how CBS can urge that temporary or con¬ 
ditional authority be granted to it when there is not in 
the files of the FCC any application therefor by CBS or 
its transferor. Additionally, CBS has specifically stated 
that the only instrument by which it has even an arguable 
status to a grant of any kind in Chicago relates solely to 
a “regular license.” 

Sincerely yours, 

WHEELER & WHEELER 

By.- 


Edward K. Wheeler 
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225 


Filed December 19, 1952 


December 18, 1952 

Honorable T. J. Slowie, Secretary 
Federal Communications Commission 
Washington 25, D. C. 

In re: BPCT-322 


Dear Sir: 

Balaban & Katz Corporation (B & K) and Columbia 
Broadcasting System, Inc. (CBS) submit the following 
comments on (a) the letter addressed to you by Zenith 
Radio Corporation, dated November 24, 1952, and (b) the 
letter addressed to you by Wheeler and Wheeler, on be¬ 
half of Zenith Radio Corporation, dated November 28, 
1952. In these letters, Zenith Radio Corporation requests 
“special temporary authorization to commence commer¬ 
cial television broadcasting operations on Channel 2, Chi¬ 
cago * • • 

Zenith asks that the authorization it seeks “become 
effective at the same time that operations on Channel 4 
are discontinued’ ’. This event will occur, Zenith predicts, 
either (1) when the deletion of Channel 4 from Chicago 
is finally effected by the Commission, or (2) when and if 
renewal of the B & K license is denied. Since Zen- 
226 ith’s application is really dependent on certain cir¬ 
cumstances not now existing, our comments must 
likewise be based on a forecast as to the circumstances in 
which Zenith’s application for special temporary authori¬ 
zation will have to be acted upon. 

If the B & K renewal application is denied, the in¬ 
terest of B & K and that of CBS as transferee will be 
at an end. There is no present need for discussing the 




134 


alternatives which will then be available other than to 
state that in snch event there is no reason to anticipate 
(1) that Zenith would be the only applicant for Channel 
2, or (2) that, pending a contest among new applicants, 
Zenith would be entitled to special temporary authoriza¬ 
tion. 

We think it probable that, as a matter of administra¬ 
tive convenience and to avoid additional complexities, the 
final deletion of Channel 4 will not be made effective be¬ 
fore the Commission has finally decided whether the 
B & K license is to be renewed and the assignment to 
CBS approved. Consequently, most of our discussion of 
Zenith’s request for special temporary authorization will 
be based on the assumption that the renewal and assign¬ 
ment action will precede the deletion. But whether the 
deletion is effected before or after action on the renewal 
and assignment is, in our view, immaterial to the merits 
of Zenith’s present claim. For whether the Channel 4 
licensee be B & K or CBS at the time of deletion, the 
same objections to granting Zenith’s request would be 
present. Moreover, much the same reasons as are set 
out below in support of the view that CBS is to be pre¬ 
ferred over Zenith as a temporary operator would apply 
if the choice to be made is between Zenith and B & K. the 
existing and long-time operator of a Chicago corn- 
227 mercial television station. 

The problem presented by the Zenith application 
for special temporary authorization does not arise, of 
course, unless Zenith is held entitled to some rights to 
Channel 2 as a result of its previously filed applications 
and petitions. We contend that Zenith is not so entitled, 
and responses by both B & K and CBS to Zenith’s plead¬ 
ings as well as a petition and a brief by CBS have pre¬ 
vious^ been filed in support of this contention. We re¬ 
main of the view we have previously expressed and reit- 
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erate our prior requests that the Zenith petitions for com¬ 
parative hearing be denied. But we assume, arguendo 
and contrary to law, that Zenith has a right to a com¬ 
parative hearing because its request for temporary au¬ 
thorization must rest on that assumption. Even on such 
an erroneous assumption, we submit that Zenith’s re¬ 
quest should be denied. 

1. A special temporary authorization cannot he issued 
to Zenith when (a) there has been no determination 
that Zenith is qualified to he a licensee, and (h) 
CBS has a better claim to such authorization. 

(a) Zenith’s request for special temporary authoriza¬ 
tion is wholly unprecedented. The Commission has grant¬ 
ed such authorization, so far as we have been able to as¬ 
certain, only to those whose applications for construction 
permits have been granted . Coastal Plains Broadcasting 
Co., Inc., 3 R.R. 1111; Van Curler Broadcasting Corp., 3 
R.R. 1584, 1644. In other words, a special tempo- 
228 rary authorization has been issued only after an 
applicant has been found qualified. 

Zenith’s application for a construction permit has not 
even been processed, let alone granted. And Zenith’s 
experimental license does not at all import a finding that 
it is qualified to operate a commercial television broadcast 
station. For Commission authorization of experimental 
operations is commonly granted without inquiry into 
either the applicant’s program plans, if any, or his other' 
qualifications for business operations. Consequently, Zen¬ 
ith’s qualifications to operate a commercial television sta¬ 
tion, and particularly those relating to programming, 
have not been passed upon. Its status is thus in sharp 
contrast to that of B & K and CBS. For in the ABC- 
UPT merger proceedings, the hearing officer, after ex¬ 
tensive hearings at which sworn testimony subject to 




136 


cross-examination was taken, has passed on the qualifica¬ 
tions of B & K and CBS in granting B & K’s renewal 
application and approving the assignment of the WBKB 
license to CBS. .The hearing officer reached his conclu¬ 
sions on the basis of a full presentation of the qualifica¬ 
tions of both B & K and CBS, including the former’s 
programming history and the latter’s program plans as 
well as its history of operations of other television sta¬ 
tions. No one has excepted to that portion of the Initial 
Decision approving the assignment to CBS. 

(b) Consequently, the precedents would support issu¬ 
ance to CBS of a temporary authorization or a con- 
229 ditional license to operate on Channel 2; they 
would certainly not support issuance of such au¬ 
thorization to Zenith. But even if Zenith were deemed 
qualified, there is no reason whatever to prefer it over 
CBS in issuing any temporary authorization on Channel 
2. Zenith points out that it has been in experimental 
operation on Channel 2 for some time and that, allegedly, 
it has the equipment at hand with which it can promptly 
begin commercial television broadcasting. But Zenith does 
not say, because it cannot, that it alone has the equipment 
with which commercial operations can be promptly started. 
B & K is now in commercial television operation in Chi¬ 
cago and has been for more than twelve years. CBS, as 
B & K’s assignee, will succeed to all of B & K’s equip¬ 
ment—its transmitter, broadcasting equipment, antenna 
tower and antenna, studios and studio equipment, mobile 
and field equipment, furniture and fixtures, staff, con¬ 
tracts, etc. This being so, and since it is incredible that 
if Zenith intends any live programming it can initiate 
commercial television broadcasts without an expenditure 
for studio eouipment and space at least as large as the 
amount it would cost CBS to move from Channel 4 to 
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Channel 2, CBS will be at least as ready as Zenith 
promptly to begin commercial operations. 

Indeed, CBS’s qualifications for temporary authoriza¬ 
tion on Channel 2 are much superior to Zenith’s. In the 
first place, the problem here raised is almost identical 
with that which came before the Commission in Peoples 
Broadcasting Co., 8 R.R. 275. In that case, the Com¬ 
mission had ordered a comparative hearing be- 
230 tween, on the one hand, an existing licensee on a 
channel ordered deleted by the Sixth Report and 
Order (WGAL, Inc.) and, on the other, an applicant for 
the substituted channel (Peoples). After carefully con¬ 
sidering the courses of action available to it pending the 
comparative hearing, the Commission decided to grant 
WGAL, Inc. conditional authorization to operate on the 
substituted channel. It is worthy of note that although 
several alternatives to this decision were mentioned and 
discussed by the Commission, no reference whatever was 
made to the possibility of granting temporary authoriza¬ 
tion to Peoples, no doubt because that would be unthink¬ 
able. Only the most unusual circumstances would justify 
forcing an existing licensee off the air before hearing and 
putting a newcomer into temporary operation. 

No such circumstances were present in the Peoples case 
and no such circumstances are present here. Zenith is 
merely an applicant for the substituted channel, and the 
claims of the existing licensee and its transferee to that 
channel weigh as heavily here as they did in the Peoples 
case. 

In the second place, and quite apart from precedent, 
there is every reason to prefer CBS over Zenith in any 
consideration of the issuance of a temporary authoriza¬ 
tion. The question for decision is this: which of the pros¬ 
pective licensees can be expected immediately to give the 
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better broadcast serve to the public? The answer must 
be, we submit, the experienced broadcaster. 

The Commission is fully acquainted with the ex- 
231 cellent record of CBS as a commercial broadcaster 
in the field of television as well as radio; it knows 
nothing about Zenith as a commercial television broad¬ 
caster—other than its long history of widely publicized 
and emphatic doubts concerning the economic feasibility 
of the very type of operation it now proposes; Le., free 
home television service. Moreover, CBS has twenty 
years of experience in commercial broadcasting in the 
very community involved; in contrast, Zenith’s operations 
in Chicago have not been such as to afford that kind of 
solid basis in experience for commercial television broad¬ 
casting. Finally, not only will the present executives 
of CBS’s standard broadcast station in Chicago, WBBM, 
become the key executives of a CBS television station in 
Chicago, but, in addition, as many as possible of the 
present employees of WBKB will be retained by CBS. 
Initial Decision in Merger Case, Findings 148-153. Zen¬ 
ith has no such commercially trained television staff at 
hand. 

Even if these factors might not alone compel an ulti¬ 
mate grant of license to CBS rather than Zenith, they 
certainly compel the conclusion that, in the beginning and 
for a temporary period of interim operation, a CBS tele¬ 
vision station so staffed can and will render a better tele¬ 
vision service in Chicago than Zenith. 

2. The statement that “Zenith is now the only appli¬ 
cant for a permit to construct a commercial televi¬ 
sion broadcasting station to operate on Channel 2, 
Chicago ” is wholly irrelevant and misleading. 

It is utter nonsense to say, as Zenith does, that the 
“future effectiveness of the Commission’s Table of 
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232 Assignments” depends on the grant of Zenith’s 
request for special temporary authorization. 

That statement might contain a grain of truth if, as 
Zenith implies, no one else were both interested in, and 
in a position to proceed promptly toward, operation on 
Channel 2. The fact is, however, that B & K has con¬ 
sented to an order to show cause to move over to Chan¬ 
nel 2, and CBS has diligently prosecuted the application 
for assignment from B & K to it. To say that B & K 
and CBS have no interest in Channel 2 or have failed to 
take steps before the Commission establishing such in¬ 
terest is thus to ignore the most palpable of facts. 

Zenith seeks to draw some support from the fact that 
B & K has “withdrawn its application” for Channel 2. 
But that withdrawal is no evidence whatever of a waiver 
of any rights to Channel 2. For it has recently been 
squarely held that the “capacity of the Commission to 
effect (changes in the outstanding authorizations of exist¬ 
ing licensees as directed in the Sixth Report and Order) 
is not determined by the filing of an application within 
the meaning of Section 309 of the Communications Act.” 
Peoples Broadcasting Co., 8 R.R. 508, 512. In other 
words, no application by B & K or CBS is necessary to 
effect the shift from Channel 4 to Channel 2 directed by 
the Commission. 

233 Conclusion 

We have only outlined the reasons why Zenith’s appli¬ 
cation for special temporary authorization must be denied. 
This letter, commenting on two letters not even brought 
to our attention by Zenith despite our obvious and legiti¬ 
mate interest in their contents, does not seem to us to be 
an appropriate place to do more. But we submit that 
even those considerations which are briefly stated in this 
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letter make it clear that Zenith’s application for special 
temporary authorization must be denied. 

Respectfully submitted, 

HOGAN and HARTSON, Counsel 
for BALABAN & KATZ 
CORPORATION, 

By.-- 

Duke M. Patrick 


ROSENMAN GOLDMARK COLIN & 
KAYE 

Counsel for COLUMBIA BROAD¬ 
CASTING SYSTEM, INC., 


RFC :AS 
cc: 


By-- 

Ralph F. Colin 


Wheeler and WTieeler, Esqs. 
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Filed February 9, 1953 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of 

Amendment of Section 3.606 of the Commission’s 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in the band 470 to 890 Mcs. 
for Television Broadcasting 
Docket No. 8976 
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and 

Application of Zenith Radio Corporation, 
Chicago, Illinois 

For Construction Permit for a new Television Station 

File No. BPCT-322 

Memorandum Opinion and Order 

By the Commission: Commissioners Walker, Webster 
and Hennock dissenting. 

1. The Commission has before it the petitions filed 
by Zenith Radio Corporation (hereinafter referred to as 
Zenith) on May 29, 1952 and July 17, 1952 in these pro¬ 
ceedings and the oppositions thereto filed by Balaban 
and Katz Corporation (hereinafter referred to as B & K 
and Columbia Broadcasting System, Inc. (hereinafter re¬ 
ferred to as CBS). For an understanding of the ques¬ 
tions raised by these pleadings it is necessary to review 
the history of these proceedings. 

2. Prior to the Third Notice 7 VHF channels were 
assigned to Chicago (2, 4, 5, 7, 9, 11 and 13) of which 
channels 4, 5, 7, and 9 were licensed to existing stations. 
Channel 4 was licensed to B & K for the operation of 
WBKB. The Third Notice proposed to delete Channel 4 
(and Channel 13) from Chicago. This proposal to which 
no one objected, was finalized in the Sixth Report. 

3. In the Third Notice the Commission ordered B & K 
to show cause why its license should not be modified to 
specify Channel 2 instead of Channel 4, Channel 2 being 
the only VHF commercial channel to be assigned to Chi¬ 
cago, on which an existing station was not licensed. Zen¬ 
ith had filed an application for construction permit 
(BPCT-322) on February 12, 1948 for Channel 2. B & K 
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filed a timely response agreeing to the modification 
235 of its license to specify Channel 2 instead of Chan¬ 
nel 4. On July 24, 1951 after the time provided 
for filing comments to the Third Notice had expired Zen¬ 
ith filed a pleading requesting the Commission to declare 
that the Third Notice did not assign Channel 2 to B & K 
nor afford B & K any preferential rights in that channel 
over Zenith as an applicant for that channel. This re¬ 
quest was opposed by both B & K and CBS. 

4. In the Sixth Report and Order issued in these 
proceedings on April 14, 1952, the Commission finalized 
the deletion of Channel 4 from Chicago. With respect 
to the show cause order it stated: 

4 ‘In view’ of the foregoing and the pendency of the 
hearing on the renew’al of license of WBKB (D-10033) 
an appropriate temporary authorization will be issued 
to the licensee of Station WBKB in order to permit oper¬ 
ation on Channel 2 in lieu of Channel 4.” 

On April 14, 1952, simultaneously with the Sixth Re¬ 
port, the Commission issued a Memorandum Opinion di¬ 
rected to Zenith’s request for a declaratory ruling. In 
this opinion the Commission dismissed the Zenith petition 
as moot, stating: 

“In view’ of the fact that the Zenith application and 
its petition w’ere filed before the conclusion of these pro¬ 
ceedings, before the adoption of final assignments for 
Chicago, and the adoption of the new rules and stand¬ 
ards, and the further fact that the rules adopted today 
necessitate amendment of its application before it can be 
considered, the Commission believes that the Zenith peti¬ 
tion for a declaratory ruling must be considered moot. 
No determination on its merits will be made. In the 
event that Zenith amends its application in accordance 
with the rules and regulations adopted in the Sixth Re¬ 
port and Order, and continues to seek Channel 2 in Clii- 
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cago, it may at that time again raise the question of its 
status, and the status of Balaban and Katz Corporation 
with respect to that channel. It should be noted that any 
authorization given to Balaban and Katz Corporation 
for operation on Channel 2 cannot be effective until the 
effective date of the assignment of that channel to Chi¬ 
cago, which, pursuant to Section 4(c) of the Administra¬ 
tive Procedure Act, 5 U.S.C. § 3(c), will be at least 30 
days from publication of the Sixth Report and Order 
in the Federal Register.” 

5. Since January 29, 1949, B & K has been granted, 
from time to time, temporary extensions of au- 
236 thority to operate Station WBKB on Channel 4 in 
Chicago. The initial withholding of a renewal of 
license resulted from the pendency of questions con¬ 
cerning the qualifications of B & K in view of the con¬ 
viction of its parent, Paramount Pictures, of violations 
of the anti-trust laws. On August 8, 1951, the application 
of B & K for renewal of license of WBKB was desig¬ 
nated for hearing in an order which included, among 
others, issues relating to the anti-trust activities of Para¬ 
mount Pictures. On August 27, 1951, the application 
for the merger of American Broadcasting Company with 
United Paramount Theatres and the application for the 
transfer of Station WBKB from B & K to CBS were con¬ 
solidated with the renewal hearing. The transfer of 
WBKB was necessitated by the fact that if the ABC- 
UPT merger was approved the merged company would 
have two stations in Chicago in violation of the Commis¬ 
sion’s multiple ownership rules. The hearing commenced 
on January 15, 1952 and the record was closed on Au¬ 
gust 20, 1952. On November 13, 1952, the Examiner is¬ 
sued an initial decision proposing, inter alia, to grant the 
B & K renewal application and to grant consent to the 
transfer of Station WBKB from B & K to CBS. 
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6. On May 29, 1952 after the release of the Sixth Re¬ 
port in the television allocation proceeding and the Memo¬ 
randum Opinion dismissing its first petition as moot, 
Zenith filed a new “Petition For a Declaratory Ruling 
Regarding the Status of Clncmnel 2 ” In this petition 
Zenith requested the Commission to find that the alloca¬ 
tion proceeding did not constitute an assignment of Chan¬ 
nel 2 to B & K and that Zenith and any other applicant 
for the channel, including B & K if it determines to be¬ 
come an applicant, are upon an equal footing in pursuing 
their respective applications. Zenith further requested 
that the status quo in respect to Channel 2 in Chicago 
be maintained by (1) issuing no authorization to B & K 
to commence operations on Channel 2 until after a full 
comparative hearing and (2) by taking no action upon 


the application for transfer of Station WBKB from 
B & K to CBS “in any way indicating or determining 
that CBS may succeed to any rights of B & K Corpora¬ 
tion insofar as they concern the right to operate com¬ 


mercially on Channel 2 in Chicago.” Oppositions to the 
foregoing requests of Zenith were subsequently filed by 
CBS and B & K. 

7. On May 29, 1952 Zenith filed an amended applica¬ 
tion for Channel 2 and on June 16, 1952 B & K pursuant 
to the procedure established by the Commission with re¬ 
spect to the 30 show cause orders also filed an applica¬ 
tion for Channel 2. On July 17, 1952 Zenith filed a pe¬ 
tition requesting that the applications of Zenith and B & 
K for Channel 2 be designated for comparative hearing 
and that the Commission take no action of any kind 
altering the status quo pending such hearing. Opposi¬ 
tions to this request were subsequently filed by B & K 
and CBS. On October 15, 1952 B & K bv letter requested 
dismissal without prejudice of its application for modifica¬ 
tion of license to move from Channel 4 to Channel 2. 
Pursuant to its request this application was dismissed 
without prejudice on January 27, 1953. 
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•8. On October 22, 1952, CBS filed a petition request¬ 
ing immediate consideration and denial of Zenith’s 
237 request for comparative hearing because of the 
fact that the pendency of this request cast a cloud 
upon the rights and obligations of B & K and CBS under 
the transfer agreement pending before the Commission 
for approval. CBS also proposed that if the Commis¬ 
sion were to approve the B & K-CBS transfer petition 
before Zenith’s request for comparative hearing had been 
finally disposed of, both by the Commission and by the 
court, that the approval of the transfer of Station WBKB 
from B & K to CBS be made explicitly conditional on 
CBS’ eventually receiving a regular license on Channel 
2. In reply to this CBS petition both Zenith and B & K 
agreed that the Zenith petition should be disposed of im¬ 
mediately but both argued that the Commission had no 
responsibility to attempt to resolve possible contract dis¬ 
putes between B & K and CBS in the event that Zenith’s 
alleged rights should be affirmed. 

9. In letters dated November 24, 1952 and November 
28, 1952, Zenith requested that the Commission issue a 
special temporary authorization to commence commercial 
television broadcasting operations on Channel 2 in Chi¬ 
cago. This request was opposed by B & K and CBS. 

10. In the foregoing pleadings, Zenith has contended 
that the allocation proceeding, including the show cause 
orders, was purely rule making in nature and that the 
proceeding did not and could not affect in any way the 
rights of applicants for channels. Zenith contends that 
the deletion of a channel in a rule making proceeding in 
which the station on that channel is afforded full procedu¬ 
ral protection to protest the deletion, does not also give 
it preferred rights to secure a new license on another 
channel, and that the Commission cannot give it such 
preferential rights by any show cause proceeding. Zenith 
contends that the public interest would not suffer to any 
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substantial degree if B & K, or its transferee, continues 
to operate on Channel 4 pending the outcome of the com¬ 
parative hearing for Channel 2. It contends, in the al¬ 
ternative, that if the public interest requires immediate 
cessation of operation on Channel 4, and commencement 
of interim service on Channel 2, in order not to terminate 
an existing service, that it, rather than B & K or any 
other person, should be authorized to provide such in¬ 
terim service. 

11. With respect to the B & K-CBS transfer, Zenith’s 
position is that CBS could only secure by that transfer 
such rights as the Commission may determine B & K 
has to remain in operation on Channel 4 until the com¬ 
parative hearing on Channel 2 is resolved, but that CBS 
does not acquire any derivative rights by transfer which 
CBS would not have in its own right as an applicant for 
construction permit on Channel 2. Finally, Zenith con¬ 
tends that it never attempted to participate in the B & K 
renewal proceedings and the B & K-CBS transfer pro¬ 
ceeding, because as shown in its pleading filed before such 
hearing commenced, it has always stood on the position 
that this proceeding affected only the rights of B & K 
and CBS to be licensees on Channel 4, which could not, 
whatever the resolution, affect the rights of parties to 
Channel 2. 

12. Initially B & K and CBS argue that whatever 
rights Zenith might have had, it has waived by laches 
and late filing. They argue that because of Zenith’s 
failure to intervene, or attempt to intervene in the B & K 

renewal proceeding, Zenith cannot, if B & K’s li- 
238 cense is renewed as proposed, claim a right to com¬ 
parative hearing because the existing station’s li¬ 
cense term has expired. They argue that Zenith’s fail¬ 
ure to intervene in the transfer case, precludes it from 
now arguing that CBS has any lesser rights than B & K 
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would have had. And they argue that, with respect to 
the show cause order itself, Zenith waived any rights it 
might have had to protest the switch from Channel 4 to 
2 during the pendency of a license period, since it did not 
file its original pleading requesting an advisory opinion 
on its rights to Channel 2 until after the period for com¬ 
menting upon the Third Notice had expired. 

13. In addition, B & K and CBS argue that Zenith 
does not have the AsJibacker rights it claims. They con¬ 
tend that Zenith, as an applicant for a new station is 
only entitled to compete with an existing station when 
its renewal of license becomes due and that where the 
public interest requires the Commission to change the 
frequency of an existing station during the course of its 
license term—as they contend the present cases must 
be viewed—applicants for that channel are, at most, only 
entitled to comparative consideration when the next re¬ 
newal falls due. In essence, they argue that an existing 
license is not subject to attack from any new applicant 
except at renewal time; and that while the Commission 
may have authority to require the existing station to 
shift its channel during the course of a license period 
such a shift cannot throw the license into premature 
jeopardy because some other person may at the time of 
such proposed shift wish to apply for such channel. 

14. On the basis of the foregoing and a full review of 
the pleadings filed by parties, we have concluded that the 
failure of Zenith to appear and participate in the show 
cause proceedings involving the substitution of Channel 
2 for Channel 4 in the authorization of WBKB in Chi¬ 
cago and in the renewal proceedings involving WBKB, 
precludes consideration of Zenith’s application for a con¬ 
struction permit (BPCT-322) on Channel 2. 

15. The order issued to B & K directing it to show 
cause why the license of WBKB should not be modified 
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to authorize operation on Channel 2 in lieu of Channel 4 
was one of 31 show cause orders issued by the Commis¬ 
sion in the Third Notice of Further Proposed Rule Mak¬ 
ing. Prior to the imposition of the freeze we discovered, 
as stations began operating under the then existing table 
of television frequency assignments, that in some cases 
inadequate mileage separations had been provided be¬ 
tween co-channel stations. The modification of these sta¬ 
tion licenses was critical to the establishment of an effi¬ 
cient nationwide interference-free television service. 

16. Channel 4 -was assigned for the operation of Sta¬ 
tion WBKB and also for the operation of WHBF at 
Rock Island, Illinois, at a separation of only 140 miles. 
Channel 3 was assigned for the operation of Station 
WTMJ in Milwaukee, Wisconsin and also for the opera¬ 
tion of WKZO-TV in Kalamazoo, Michigan at a separa¬ 
tion of only 120 miles. The minimum separation provided 

in the Sixth Report for co-channel stations in the 
239 area is 170 miles. If WBKB were to remain on 

Channel 4, it would be 140 miles from WHBF at 
Rock Island, Illinois and 80 miles from WTMJ at Mil¬ 
waukee, if WTMJ moved from Channel 3 to Channel 4 
pursuant to the show cause order issued to that station. 
Accordingly, the continued operation of WBKB on Chan¬ 
nel 4 would cause a deleterious chain reaction which would 
defeat the objective of an interference-free television 
service in the Chicago and neighboring areas. 

17. The objective of an interference-free television 
service was proposed to be accomplished, in part, by the 
issuance of show cause orders to those licensees which 
were authorized to operate on channels for which an in¬ 
adequate separation existed. Accordingly, it was pro¬ 
posed by show cause order to change the assignment of 
WBKB from Channel 4 to Channel 2, and WTMJ from 
Channel 3 to Channel 4. Because channel assignments 
to communities are provided as a result of rule making 
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and because the authorization for the operation of as¬ 
signed frequencies by particular licensees are provided as 
a result of the exercise of our licensing functions, the 
show cause orders which we issued necessarily had a 
two-fold aspect. First, it was necessary to effect a change 
in the channel assignment for the communities in ques¬ 
tion. Second, it was necessary to modify the licenses of 
those stations presently authorized for operation on such 
channels. In the Third Notice we afforded full opportu¬ 
nity to parties to be heard on the questions presented 
by the proposed changes in rules, standards, channel as¬ 
signments and the proposed modification of particular sta¬ 
tion licenses. Full notice of the proposals set forth 
therein 1 was given in accordance with the requirements 
of law and pursuant to subsequent orders it was provided 
that the last date on which comments and counterpropo¬ 
sals could be filed was May 7,1951. 2 

18. With respect to the rule making question pre¬ 
sented (the deletion of Channel 4 from Chicago and the 
substitution of Channel 2 therefor) no party to this pro¬ 
ceeding including B & K filed any comment. Accordingly, 
the proposal to delete Channel 4 from Chicago and to 
assign Channel 2 to that community was finally adopted 
by the Commission in its Sixth Report and Order. With 
respect to the licensing questions presented (the modifica¬ 
tion of license of WBKB to specify Channel 2) B & K 
filed a timely comment in which it stated that it had no 
objection to the proposed modification of its authorization 
for Station WBKB. No comment or pleading of any 


1 The Third Notice adopted on March 21, 1951 and published 
in the Federal Register April 7, 1952, 16 FR 3072, required the 
filing of comments and counterproposals by April 23, 1951. 

2 FCC Order 51-361, adopted April 11, 1951 and published in 
the Federal Register April 20, 1951, 16 FR 3441; and FCC Or¬ 
der 51-378, adopted April 12, 1951 and published in the Federal 
Register April 24, 1951, 16 FR 3516. 
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kind was filed by Zenith with respect to the modification 
of license of WBKB until July 24, 1951, more than two 
months later than the last date provided for the filing of 
comments. 

19. Thus Zenith did not afford itself of the opportu¬ 
nity to object to or oppose the proposal to modify the 

license of WBKB to specify operation on Channel 
240 2. Upon the adoption of the Sixth Report and 

Order, we would have, were it not for other ques¬ 
tions relating to the qualifications of B & K to operate a 
television station in Chicago, adopted a final order modi¬ 
fying the license of WBKB to authorize operation on 
Channel 2 since Zenith waived its right to contest the 
modification of license of WBKB in these proceedings. 
The final order of modification of WBKB’s license was 
not adopted, however, in view of the pendency of other 
questions relating to the qualifications of B & K. Ac¬ 
cordingly, in the Sixth Report and Order we determined 
that an “. . . appropriate temporary authorization will 
be issued to the licensee of Station WBKB in order to 
commence operation on Channel 2 in lieu of Channel 4.” 

20. In view of the other questions raised with respect 
to the qualifications of B & K to continue as a licensee 
the application of B & K for renewal of license was 
designated for hearing on August 8, 1951. Between Au¬ 
gust 8, 1951 and January 15, 1952, the date on which the 
hearing on the application of B & K for renewal of li¬ 
cense of WBKB commenced, Zenith did not file a notice 
of appearance nor did it attempt to participate by seek¬ 
ing intervention in that proceeding. The belated interest 
of Zenith in the show cause proceedings manifested by 
its pleading filed July 24, 1951, did not serve to protect 
any interest which it may have had with respect to the 
proposal to change the frequency of B & K from Channel 
4 to Channel 2: Nor does that same pleading serve to 
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protect any interest which it may have had in the WBKB 
renewal proceeding. 

21. If Zenith chose to assert a right to compete with 
B & K Zenith had an affirmative duty to come forward 
with a timely request to intervene in the renewal proceed¬ 
ing. Zenith, however, has not done so. In this critical 
respect the situation here presented differs from the 
situation presented in Peoples Broadcasting Company, 8 
Pike and Fischer R.R. 275. In that proceeding the Com¬ 
mission had issued an order to WGAL, Inc. directing it 
to show cause why the license of WGAL-TV should not 
be modified to specify operation on Channel 8. There 
Peoples Broadcasting Company asserted the right to com¬ 
parative consideration with WGAL, Inc. for a license to 
operate on Channel 8 and we held that Peoples Broad¬ 
casting Company was entitled to such comparative con¬ 
sideration. In that proceeding, however, Peoples Broad¬ 
casting Company did make timely intervention into the 
WGAL renewal proceeding. In view of the failure of 
Zenith to appear and participate in the show cause pro¬ 
ceedings and in the renewal proceedings involving WBKB, 
we have concluded that Zenith is not entitled to compara¬ 
tive consideration with B & K for an authorization to 
operate a television station on Channel 2 in Chicago. 

22. Accordingly, we have simultaneously herewith in 
our decision In the Matter of Applications of Para¬ 
mount Television Productions, Inc., et al. Docket Nos. 
10031. 10032 and 10046 granted the application of B & K 

for renewal of license of Station WBKB on Chan- 
241 nel 4 and approved the transfer of that station to 

CBS. The show cause order directing the modi¬ 
fication of license of WBKB to operate on Channel 2 in 
lieu of Channel 4 is finalized and the application of Zen¬ 
ith for construction permit (BPCT-322) and its request 
for a special temporary authorization to commence com- 


152 


mercial television broadcasting on Channel 2 ARE DIS¬ 
MISSED. 

FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary- 

Adopted: February 9, 1953 
Released: February 9, 1953 

Chairman Walker dissents on the ground that he be¬ 
lieves that Zenith has not waived its rights and is entitled 
to a comparative hearing. 

242 Dissent of Commissioner E. M. Webster 

In the Paramount Case (Docket No. 10031, et al) I took 
the position that the Commission should not renew the 
license for television station WBKB, Chicago, Illinois, 
presently operating on channel 4 under an order to show 
cause why it should not be moved to channel 2. Under 
my philosophy it would follow that Zenith Radio Corpora¬ 
tion, having filed an application (BPCT-322) on Febru¬ 
ary 12, 1948 for a permit to construct a television station 
in Chicago on Channel 2, and having modified its appli¬ 
cation in accordance with the rules and regulations 
adopted in the Commission’s Sixth Report and Order in 
the TV allocations proceedings, w-ould be entitled to the 
requested assignment if there were no other applicants 
therefor and if it was found otherwise qualified at the 
time the Commission considered its application. 

How-ever, inasmuch as a majority of the Commission 
has determined that it w-ould be in the public interest to 
ratify the voluntary and deliberate transfers of control 
of broadcast and television stations (including WBKB) 
from Paramount Pictures, Inc. to its successors without 
Commission consent, and to issue licenses to the stations 
concerned, it is mandatory that Balaban & Katz (WBKB), 
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or its successor, be designated for hearing in a consoli¬ 
dated proceeding with Zenith Radio Corporation. 

In Ashbacker Radio Corporation v. Federal Communi¬ 
cations Commission, 326 U. S. 327, the Supreme Court 
held that the Commission cannot grant one of two mu¬ 
tually exclusive applications prior to affording a hearing 
to both applicants. The Court held that under such cir¬ 
cumstances it would be a denial of a hearing in accord¬ 
ance with Section 309 (a) of the Communications Act 
(now Section 309 (b)) to make a grant to one applicant 
before the other has been heard. The Commission has 
since held that the doctrine of the AshbacJcer case ap¬ 
plies to the situation where a new applicant seeks the 
facilities of an existing licensee upon the expiration of 
the license term. In re Application of Hearst Radio, 
Inc. (WBAL), Baltimore, Maryland, 3 Pike and Fischer, 
R.R. 731. The applicability of these decisions to the 
situation where an applicant requests the frequency 
which is proposed to be assigned to an existing licensee 
under a show cause order issued in the television allo¬ 
cation proceedings was presented in Peoples Broadcast¬ 
ing Company, 8 Pike and Fischer R.R. 275. The Com¬ 
mission there held that the previous decisions which rec¬ 
ognized the right of an applicant for a new station to 
compete with the existing licensee upon the expiration of 
the license term required the comparative consideration 
of Peoples and WGAL, Inc., the existing licensee, prior 
to the issuance of an authorization for the use of the 
new frequency on a regular basis. 

The instant facts do not support the conclusion that 
Zenith has waived or forfeited its right to a hearing by 
its failure to seek intervention in the proceeding on the 
application of B & K for renewal of license of 
243 WBKB. Zenith’s application for Channel 2 was 
pending before the Commission at the time we is¬ 
sued the show cause order on March 22, 1951 proposing 
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the modification of license of WBKB to authorize opera¬ 
tion on Channel 2. Thereafter, on July 24, 1951, Zenith 
filed a petition in which it specifically requested that the 
Commission confirm Zenith’s understanding that the Third 
Notice . . constituted only an allocation proposal as 
distinct from an assignment proposal and that Zenith and 
other existing or future applicants for Channel 2 in Chi¬ 
cago, including Balaban and Katz Corporation, if it de¬ 
termines to become such an applicant, are upon an equal 
footing pursuing their respective applications.” Zenith 
stated further that its request was submitted “. . . so 
that no party may be misled to his damage as to the 
significance of the Commission’s action.” Zenith requested 
that “if the Commission’s Third Notice is viewed as not 
only allocating Channel 2 to Chicago but also as assign¬ 
ing such channel to Balaban and Katz Corporation or 
creating any preferential rights in Balaban and Katz 
Corporation to the use of such channels to the exclusion 
of Zenith or others, then Zenith respectfully prays that 
it be so advised in order that it may institute all neces¬ 
sary steps for the protection of its interests.” 

The Commission took no action on the Zenith petition 
until April 14, 1952 when w r e dismissed it as moot. In 
the interim, however, we designated for hearing the ap¬ 
plication of B & K for renewal of license for WBKB on 
channel 4 on August 8, 1951 and on August 27, 1951 
designated for hearing the transfer of that station to 
CBS. No action -was taken on the Zenith application. 

Perhaps it now might be said with the benefit of hind¬ 
sight that it would have been perfect practice for Zenith 
to have sought intervention in the WBKB renewal pro¬ 
ceeding. But it cannot rightfully be concluded that Zen¬ 
ith’s failure to do so constituted a waiver of all its rights 
so as to preclude any consideration now of its applica¬ 
tion for Channel 2. 
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The fact that Zenith did not file its original pleading 
until after the expiration of the period for the submis¬ 
sion of comments to the Commission’s Third Notice in 
the TV allocations proceedings should not adversely af¬ 
fect its rights with respect to a hearing for Channel 2. 
My position is the same as Zenith’s which has consistent¬ 
ly maintained that the renewal proceedings affected only 
B & K’s rights with respect to Channel 4 and did not in 
any way affect the parties rights to Channel 2. For it is 
quite clear that under the Third Notice it was not man¬ 
datory that applicants asserting rights for new stations 
on frequencies proposed for existing stations upon the 
expiration of their license were required to assert such 
rights within the time provided for the submission of 
comments to the Third Notice. Such a requirement would 
have added to a nationwide allocations proceeding, com¬ 
plicated enough as it was, a series of local licensing 
proceedings that would have been productive of much 
more difficulty and delay in establishing the table of 
244 allocations. Yet neither was the allocations pro¬ 
ceedings designed—or should it be used—to obliter¬ 
ate rights to comparative hearings which would arise 
when an existing station sought renewal of its license. 

The prime factor here is that the Commission, under 
its own rules, had and has a duty to designate Zenith’s 
mutually exclusive application for hearing in the proceed¬ 
ing concerning B & K’s license renewal and transfer to 
CBS. For Section 1.387 (b)(3) of the Commission’s Rules 
and Regulations provides that: 

“The Commission will an its own motion name as par¬ 
ties to the hearing . . . Any person who, prior to the 
time the application in question was designated for hear¬ 
ing, had filed with the Commission a mutually exclusive 
application. ...” (Underscoring supplied.) 

While Section 1.388 of the Rules provides a privilege 
of intervention in a proceeding when the Commission has 
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failed on its own motion to name conflicting applicants 
as parties, it is clear that this section is 'permissive only 
and does not place upon the applicant a burden equivalent 
to that the Commission holds under Section 1.3S7(b)(3). 
In support of this position we need but turn to the deci¬ 
sion of the United States Court of Appeals, District of 
Columbia Circuit in the case of Northwest Airlines, Inc. 
v. Civil Aeronautics Board, 194 F. 2nd 339 (January 18, 
1952). This case involved the CAB’s granting one appli¬ 
cant the right to operate an airline service between tvro 
cities without considering a mutually exclusive applica¬ 
tion. Here the unsuccessful applicant had not filed a 
formal motion or petition for a hearing in a consolidated 
proceeding, but had merely excepted to the Examiner’s 
Report after hearing, and pointed out that its mutually 
exclusive applications existed and requested comparative 
consideration of it. 

In a decision requiring the Civil Aeronautics Board to 
hear the mutually exclusive applications in a consoli¬ 
dated proceeding, the Court stated that 

“. . . Where two bona fide applications are mutually 
exclusive, it is ordinarily true that one may not be 
granted without a hearing to both. This fundamental 
principle of fair play was announced by the Supreme 
Court in Ashbacker Radio Corporation v. Federal Com¬ 
munications Commission, 326 U. S. 327, 66 S. Ct. 148, 90 
L. Ed. 108, decided December 3,1945 ... 

“This court said in 1949, writing in Seaboard and 
Western Airlines v. Civil Aeronautics Board, 86 IT. S. 
App. D.C. 9, 11-12, 181 F. 2d 777, 779-780, <* • * it seems 
equally clear that if the Board has under consid- 
245 eration in a pending proceeding the fixing of routes, 
generally or of a specific nature, in an area and 
the selection of carriers to operate over those routes, it 
must include in the proceeding all pending applications 
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for certificates over such proposed routes. Otherwise, 
the statutory rights of excluded applicants to hearing and 
decision upon their applications would be futile.’ 

‘‘It is not bound to follow this procedure even in cases 
of clearly conflicting applications, the Board says, unless 
suitable requests for consolidation are made by the per¬ 
sons concerned, as it cannot be expected to search its own 
files for applications which might conflict with the one 
being considered. Whether so or not, we need not decide, 
for here Northwest’s exceptions to the examiner’s report, 
filed nearly a year before decision, pointed out the exist¬ 
ence of an Ashbacker situation and requested compara¬ 
tive consideration. The only questions are: (a) was this 
a sufficient request or was it necessary, as the Board in¬ 
sists, that the request be made by formal motion or peti¬ 
tion; and (b) did Northwest forfeit its right to a simul¬ 
taneous hearing, even if its exceptions sufficed as a re¬ 
quest for consolidation, by not making the request before 
the examiner’s hearing began? 

“As to the first of these questions, doubtless it would 
have been better practice for Northwest to file a formal 
motion or petition that its application be consolidated 
with the others for hearing. But the only function of 
such a motion or petition is to draw to the Board’s at¬ 
tention the existence of an Ashbacker situation and the 
desire of the applicant to have a comparative hearing. 
When that information is given to the Board in less for¬ 
mal fashion, as it was in this case, it would be harsh 
indeed to deny the applicant a fundamental right simply 
because of the informality of his approach. We hold that 
Northwest’s exceptions to the examiner’s report and the 
statement of its counsel in oral argument before the Board 
were sufficient to apprise the Board of Northwest’s be¬ 
lief that its application and the grant to Capital were 
mutually exclusive, and that it therefore desired to be 
compared with Capital and American before the Board 
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selected the one carrier to be certificated as United’s non¬ 
stop competitor. 

246 “The remaining question is as to the timeliness 
of Northwest’s request for consolidation. The board 
says in its brief * * The carrier’s contention that 
there was an Ashbacker situation was not brought home 
to the Board until after it had decided the case, and 
certainly the Board was not then required to reopen its 
proceeding. ’ 

• • * • 

4 ‘The Board’s order certificating Capital Airlines for 
nonstop operations between Cleveland and New York 
will be set aside. The case will be remanded to the 
Board with instructions to reopen the proceedings, to 
consolidate therewith Northwest’s application in Docket 
No. 2016, to conduct a hearing thereon, and to give 
comparative consideration to Capital, American and 
Northwest before deciding which carrier shall be author¬ 
ized to compete with United in the nonstop service. Pend¬ 
ing such hearing, which should be held with reasonable 
promptness, the Board may take such action within its 
lawful authority with respect to maintenance of service 
presently being rendered as it may deem required by the 
public interest.” 

Out of the welter of facts in this matter, one thing 
remains clear—that an applicant that has duly asserted 
its right to a comparative hearing is being deprived of 
it primarily because the Commission failed its own obli¬ 
gation to recognize that right or to inform the party that 
no such right existed so as to provide a reasonable oppor¬ 
tunity for the pursuit of the proper remedy. I do not 
believe that the Commission should so delay its own de¬ 
terminations or veil them in obscurity with the result of 
depriving parties of valuable legal rights which they other¬ 
wise held and asserted. 
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247 Dissenting Opinion of Commissioner Hemnock 

Zenith, in my opinion, is clearly entitled at the pre- 
ent time to a comparative hearing (on its application 
for Channel 2) with Balaban & Katz. 1 

Zenith’s right to a comparative hearing is protected 
by law as -well as required by elemental principles of 
fairness and equity. I can see nothing even approaching 
a sound basis for the Commission’s action completely 
denying its existence. In his Dissenting Opinion, Com¬ 
missioner Webster has forcefully and at length set forth 
the circumstances necessitating a comparative hearing. 
Seeing no need for repetition, I would say only that I 
subscribe completely to his statement of the facts and 
law that should govern the Commission’s decision to that 
effect. Here I would add, however, my belief that Zenith 
is entitled to a hearing specifically with Balabam, & Katz. 

Zenith effectively asserted its right prior to the time the 
Commission designated either one of the B & K appli¬ 
cations, for renewal of the WBKB license or for transfer 
of that station to CBS, for hearing. Since its right as 
against B & K had already matured, no subsequent ac¬ 
tion (or inaction) by the Commission or transactions 
arranged with other parties could deprive Zenith of it. 
Comparative consideration of Zenith and B & K for 
Channel 2 must be made before it can be determined if 
Balaban & Katz has, in fact, anything in the nature of a 
license to transfer to CBS. 

The right of new applicants to seek the facilities of 
existing licensees upon the expiration of the license term 

1 The Commission having today determined in Docket 10031 et 
al that Balaban & Katz is qualified from the standpoint of char¬ 
acter and conduct to be a licensee of Station WBKB (despite my 
dissenting view to the contrary, as set forth in my Separate Opin¬ 
ion therein), that question will be considered as settled for pur¬ 
poses of this discussion of Zenith’s right to a comparative hearing. 
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must be protected if the Commission is to preserve one 
of the most fundamental principles of our entire broad¬ 
casting system, i.e. that a licensee does not acquire a per¬ 
manently vested right in a frequency. The renewal pro¬ 
cedure, designed to bring about the practical realization 
of this principle, insures a continuing opportunity for the 
licensing of all radio and television stations to the most 
qualified applicants. Thus the Commission should not 
approve transfers which would permit new parties, who 
have had nothing to do with a station’s record of opera¬ 
tion and who have made fresh expenditures of capital 
for the station, to be substituted in comparative pro¬ 
ceedings in place of the existing licensee, (as would be 
the case here if Zenith’s hearing were to be held with 
CBS). For to do so w’ould be to drain much of the 
significance from the licensing and renewal procedures 
and the Commission’s regulatory function with respect to 
them. 
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Filed February 11, 1953 
In the Matters of 

Amendment of Section 3.606 of The Commission’s 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in the bank 470 to 890 Mcs. for 

Television Broadcasting 
Docket No. 8976 


and 

Application of Zenith Radio Corporation, 
Chicago, Illinois 
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For Construction Permit for a new Television Station 

File No. BPCT-322 

and 

Balaban and Katz Corporation 
(ASSIGNOR) 

Columbia Broadcasting System, Inc. 
(ASSIGNEE) 

For Consent to Assignment of License of Station WBKB 
(and Remote Pick-ups KA-3428, KA-3429), 
Chicago, Illinois. 

Docket No. 10047 

File Nos. BALCT-10 BALVB-38 
Petition For Stay 

Now comes Zenith Radio Corporation and respectfully 
petitions the Commission to stay the effectiveness of its 
Memorandum Opinion and Order, issued in dockets num¬ 
bered 8736, 8975, 9175, and 8976 above described, and 
resulting in the dismissal of Zenith’s application BPCT- 
322; to stay the effectiveness of its Opinion and Order 
issued in docket 10047, above described, authorizing 
249 the assignment of license from Balaban and Katz 
Corporation to Columbia Broadcasting System; and, 
in particular, to issue no instrument of authorization, and 
to suspend the effectiveness of any instrument of authori¬ 
zation which has been issued, which would permit Bala¬ 
ban and Katz Corporation or Columbia Broadcasting 
System, Inc. to commence television broadcasting opera¬ 
tions on Channel 2 in Chicago, Illinois, or to undertake 
the construction of any facilities intended for use in tele¬ 
vision broadcasting operations on Channel 2 in Chicago, 
Illinois. 
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Zenith is preparing a petition praying that the Com¬ 
mission reconsider its Memorandum Opinion and Order 
above described, which petition Zenith contemplates filing 
at the earliest possible date, and in any event, no later 
than February 20, 1953. Zenith respectfully submits that 
preservation of the status quo prior to the aforesaid or¬ 
ders is necessary to an unprejudiced decision on its peti¬ 
tion for reconsideration; is required for the protection 
of all parties in interest; will avoid vexing problems, 
minimize possible disputes as to contract liability between 
CBS and B&K such as those adverted to in CBS peti¬ 
tion dated October 21, 1952 in the event the Commission 
reconsiders the challenged orders; will avoid arguments 
as to action taken in reliance upon said orders which are 
not germane to the merits of Zenith’s petition to recon¬ 
sider; will generally be conducive to consideration of 
said petition in an uncoerced, orderly and deliberative 
manner. Accordingly Zenith prays that the Commission 
stay the effectiveness of the orders above described until 
such time as it shall have acted upon Zenith’s petition 
for reconsideration. 

Because of the exigencies of the situation, Zenith fur¬ 
ther prays that the Commission, ex parte, issue forthwith 
a temporary stay order granting the relief herein 
250 prayed until such time as Balaban and Katz Cor¬ 
poration and Columbia Broadcasting System can, 
if they desire, make appropriate response hereto and the 
issues raised herein can be resolved by the Commission. 

Respectfully submitted, 

ZENITH RADIO CORPORATION 

By /s/ Edward K. Wheeler 
Edward K. Wheeler 

Washington, D. C. 

February 10, 1953 
Of Counsel: 
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Filed February 12, 1953 
Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, D. C. 

In the Matters of 

Amendment of Section 3.606 of The Commission’s 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in the band 470 to 890 Mcs for 

Television Broadcasting 
Docket No. 8976 
and 

Application of Zenith Radio Corporation, 
Chicago, Illinois 

For Construction Permit for a new Television Station 

File No. BPCT-322 
and 

Balaban and Katz Corporation 
(ASSIGNOR) 

Columbia Broadcasting Svstem, Inc. 
(ASSIGNEE) 

For Consent to Assignment of License of Station WBKB 
(and Remote Pick-ups KA-3428, KA-3429), 
Chicago, Illinois. 

Docket No. 10047 

File Nos. BALCT-10 BALVB-38 
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Memorandum Opinion and Order 

By the Commission: Commissioner Webster dissenting 
with respect to paragraph 3, Commissioner Hennock not 
participating. 

1. The Commission has before it a Petition for Stay 
filed by Zenith Radio Corporation requesting the Commis¬ 
sion to stay the effectiveness of its Memorandum Opinion 

and Order issued February 9, 1953 which resulted 
253 in the dismissal of Zenith’s application BPCT-322; 

and to say the effectiveness of its Opinion and Or¬ 
der issued in Docket No. 10047 authorizing the assign¬ 
ment of license of Balaban and Katz Corporation to Co¬ 
lumbia Broadcasting System. The petition asks in par¬ 
ticular that no instrument of authorization be issued and 
that the effectiveness of any instrument of authorization 

i 

■which has been issued be suspended which would permit 
Balaban and Katz Corporation or Columbia Broadcast¬ 
ing System, Inc. to commence television broadcasting op¬ 
erations on Channel 2 in Chicago, Illinois, or to under¬ 
take the construction of any facilities intended for use 
in television broadcasting operations on Channel 2 in 
Chicago, Illinois. Zenith further asks that the Commis¬ 
sion ex parte issue a temporary stay order granting the 
relief prayed in its petition until such time as Balaban 
and Katz Corporation and Columbia Broadcasting Sys¬ 
tem, Inc., shall have opportunity to answer the petition 
for stay. 

2. In support of its Petition for Stay and immediate 
ex parte relief Zenith urges that it proposes to file no 
later than February 20, 1953, a Petition for Reconsider¬ 
ation of the above-mentioned Memorandum Opinion and 
Order and that unless the status quo is preserved pending 
determination of such petition for reconsideration, Zen¬ 
ith’s position will be prejudiced. 
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3. We do not believe that any valid grounds exist for 
staying the effectiveness of our order in Docket No. 10047 
consenting to the assignment of license of station WBKB 
from Balaban and Katz Corporation to the Columbia 
Broadcasting System. Under the Communications Act and 
our rules it' is. clear that any person who may be ag¬ 
grieved or adversely affected by final order of the Com¬ 
mission may petition for rehearing thereof within a 30- 
day period. In view of this fact any action which might 
be taken within this period by any person in reliance 
upon such an order of the Commission must necessarily 
be taken voluntarily with full notice of the fact that it is 
subject to being set aside should a timely petition for 
rehearing be filed and granted. Any action which might 
be taken during this period in reliance upon the Commis¬ 
sion’s decision cannot and does not affect the rights of 
parties lawfully entitled to seek reconsideration of the 
basic Commission decision, nor can it or does it prejudice 
Commission consideration of any such petition. 

4. With respect to the request of Zenith that final 
action to permit Balaban and Katz Corporation and Co¬ 
lumbia Broadcasting System, Inc. to operate on Channel 2 
be deferred until determination of the prospective peti¬ 
tion for reconsideration, it must be noted that certain 
further steps are necessary before such final authorization 
can be issued. Columbia Broadcasting System, Inc. will* 
have to submit to the Commission engineering data upon 

which appropriate specifications can be drafted to 
254 be included in the construction permit. The Com¬ 
mission is of the view that it appropriate under the 
circumstances of this case that final issuance of a con¬ 
struction permit to Columbia Broadcasting System, Inc. 
should be deferred until disposition of any petition for 
reconsideration filed by Zenith providing that such peti¬ 
tion is filed not later than February 20, 1953. 
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FEDERAL COMMUNICATIONS COMMISSION 

T. J. Slowie 
Secretary- 

Adopted: February 12, 1953 
Released: February 12, 1953 

255 

Filed February 20, 1953 
In the Matters of 

Amendment of Section 3.606 of The Commission’s 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations and 
Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in the band 470 to 890 Mcs. for 

Television Broadcasting 
Docket No. 8976 

Application of Zenith Radio Corporation, 

Chicago, Illinois 

For Construction Permit for a new Television Station 

File No. BPCT-322 
and 

Balaban and Katz Corporation 
(ASSIGNOR) 

Columbia Broadcasting System, Inc. 
(ASSIGNEE) 

For Consent to Assignment of License of Station WBKB 
(and Remote Pick-ups KA-3428, KA-3429), 
Chicago, Illinois. 

Docket No. 10047 


File Nos. BALCT-10 BALVB-38 
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Petition For Reconsideration 

Comes now Zenith Radio Corporation, long-time appli¬ 
cant for a permit to construct a commercial television 
broadcasting station to operate on Channel 2 in Chicago, 
Illinois, and respectfully requests that the Commission 
reconsider its Merns rcmdum Opinion amd Order 
256 (FCC mimeo. 86352) rendered on February 9, 1953, 
in the above-entitled proceedings. Zenith further 
respectfully requests that, upon reconsideration, the Com¬ 
mission determine that Zenith’s application (BPCT-322), 
requesting authority to construct a commercial television 
broadcasting station on Channel 2—Chicago, be forthwith 
processed and granted, unless Zenith’s application is op¬ 
posed by one or more proper applicants seeking a similar 
authorization. The following is a brief summary of the 
facts and arguments more fully set forth below support¬ 
ing Zenith’s petition: 

The Commission resolved in the Lancaster case (cited 
and identified, infra, Paragraph 2) the only question of 
substance or significance which is involved, and the one 
to which the parties gave their almost exclusive attention. 
The Lancaster case correctly states the relevant law; is 
identical in law and in fact with Zenith’s case; and its 
application to Zenith’s case requires that Zenith be af¬ 
forded the relief it here prays. (Paragraphs 1-4). The 
first of two distinctions the Commission purported to find 
between the Lancaster and Zenith’s case (i.e., that the 
Lancaster applicant did, but Zenith did not, make timely 
intervention in the applicable show cause proceeding) is 
neither founded in substantial fact nor relevant in law 
(Paragraph 5-8). The second of the two purported dis¬ 
tinctions (i.e., that the Lancaster applicant did, but Zen¬ 
ith did not, make timely intervention in the applicable 
renewal proceeding) is likewise neither founded in sub- 
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stantial fact nor relevant in law (Paragraphs 9-11). In 
any event, there are overriding reasons why the two dis¬ 
tinctions the Commission purported to find are lacking in 
legal significance (Paragraph 12). Zenith has a 
257 right to a comparative hearing with any proper 
applicant for a permit to construct a station on 
Channel 2—Chicago; the Commission’s approval of the 
assignment of the Channel 4—Chicago license from Bala- 
ban & Katz Corporation to Columbia Broadcasting Sys¬ 
tem, Inc., has no significance or bearing upon Zenith’s 
rights under the Act and the Commission’s rules (Para¬ 
graph 13). 

• • • • 

1. In the proceedings in Dockets Nos. 8736, 8975, 9175, 
and 8976, the Commission concluded that the formulation 
of a nation-wide television allocation plan required the 
deletion of Channel 4 from both Chicago, Illinois, and 
Lancaster, Pennsylvania. In Chicago, Channel 4 was in 
use by Station WBKB, owned and operated by Balaban 
& Katz Corporation; in Lancaster, Channel 4 was in use 
by Station WGAL, owned and operated by WGAL, Inc. 
The Commission issued to both these Channel 4 occu¬ 
pants orders requiring them to show cause why the sta¬ 
tions should not be shifted to another assignment. In 
Chicago, the only unoccupied commercial television allo¬ 
cation in the VHF was Channel 2, for which Zenith had 
a long-pending application; in Lancaster, the only unoc¬ 
cupied commercial television allocation in the VHF was 
Channel 8, for which Peoples Broadcasting Company had 
a pending application. In both cities an identical question 
thus arose: Could the Commission shift an existing sta¬ 
tion (the station consenting) to another channel in dis¬ 
regard of the rights of an existing applicant for that 
channel? Zenith and Peoples, in a variety of pleadings, 
urged that the Commission was required by law, no less 
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than by considerations of equity and justice, to ac- 
258 cord a comparative hearing between the existing 
applicant for the channel and the would-be new¬ 
comer to the channel. Their respective opponents urged 
the contrary. 

2. The Commission settled the question in its Memo¬ 
randum Opinion and Order of September 16, 1952, in the 
WGAL, Inc.—Peoples Broadcasting Company controversy. 
(FCC 52-1071; 8 Radio Regulation 275). The Commis¬ 
sion (Commissioner Sterling dissenting) determined that 
the applications of WGAL, Inc. and Peoples Broadcasting 
Company “for construction permit for a television sta¬ 
tion in Lancaster on Channel 8 are required to be desig¬ 
nated for comparative hearing” (Paragraph 23). The 
Commission’s opinion pointed out that its proceedings in 
Dockets Nos. 8736 et al were solely rule-making determi¬ 
nations as to what television channels should be allocated 
throughout the nation, and that these determinations ought 
not “to be confused with the entirely different adjudicar 
tory determination with respect to the licensing of per¬ 
sons to operate stations on these channels” (Paragraph 
21). In the light of the factual situation and the decision 
in Ashbacker Radio Corporation v. Federal Communica¬ 
tions Commission, 326 U. S. 327, it was “clear” that the 
“adjudicatory determination with respect to the proper 
party to be licensed to operate a television station in 
Lancaster on Channel 8 must be made on the basis of 
the record compiled in a comparative hearing between 
WGAL, Inc., the licensee of WGAL-TV and the appli¬ 
cant, Peoples Broadcasting Company” (Paragraph 22). 

3. In the Commission’s Memorandum Opinion and 
Order which we here ask be reconsidered, the Commission 
majority lays a discriminatory hand on Zenith. A com¬ 
parative hearing, such as was granted to Peoples Broad¬ 
casting Company, is denied to Zenith. This action is 
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taken in the face of the fact that their two situa- 
259 tions were and are precisely identical in all rele¬ 
vant and important particulars.* The majority reached 
its contrary conclusion in Zenith’s case, not by overruling 
or disregarding its Lancaster decision, but by finding 
purported differences in the pleadings of Zenith and 
Peoples of such depth and importance as to justify oppo¬ 
site results. These purported differences between the 
pleadings of Zenith and Peoples Broadcasting Company 
are, however, mountains fashioned by the Commission 
from molehills. Where differences in the pleadings exist, 
they are slight, irrelevant, and primarily verbal. In any 
event, they do not justify the startling difference in 
treatment, according Peoples the right to a comparative 
hearing which it sought, and denying Zenith the similav 
right it sought by a harsh application of the harsh theor¬ 
ies of laches and waiver.** 


* The equities which inhere in Zenith’s position are, however, 
far superior to those of Peoples. Whereas Zenith has had a long 
record of occupancy of Channel 2 (even conducting early televi¬ 
sion experiments at Commission request). Peoples never had any 
comparable relationship to any Lancaster television channel and 
was never a Channel 8 applicant until 1951 after the Commission 
first proposed the use of Channel 8 in Lancaster. We do not sug¬ 
gest that Peoples’ position is not meritorious; we believe Peoples 
clearly entitled to the comparative hearing accorded. 

** Columbia Broadcasting System, Inc., came close to conceding 
that the Lancaster decision required that a comparative hearing be 
accorded Zenith. In its Petition of October 21, 1952, Columbia 
requested expedited consideration of Zenith’s Petition for Com¬ 
parative Hearing because of the difficulties in which Columbia 
might find itself involved. Columbia’s Petition said (P. 4) “For 
while both B. & K. and CBS feel that the Lancaster case is dis¬ 
tinguishable from the situation presented in Chicago, there is 
language in the decision of the Commission in that case which 
can be turned to create the difficulties above outlined”. The “dif¬ 
ficulties above outlined” were, of course, the “possibility” that 
Zenith’s Channel 2 application would require comparative consid¬ 
eration. 
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4. It is hard to be told in any case, but particularly on 
the facts of this case, that “laches’’ and 4 ‘waiver” aris¬ 
ing from pleading defects, have destroyed valuable legal 
rights that would otherwise accrue. Zenith has filed three 

pleadings in these proceedings (dated July 24, 
260 1951; May 29, 1952; and July 17, 1952). These 

pleadings were clear and consistent in their theory; 
they fully apprised the Commission and all parties con¬ 
cerned precisely that which Zenith sought; no one has 
purported to misunderstand or to have been misled by 
them. These pleadings were, moreover, merely a reaffir¬ 
mation of that which was plain from the fact of Zenith’s 
1948 application: viz, that Zenith, since 1948, sought a 
Channel 2—Chicago station, and was prepared, if neces¬ 
sary, to compete in a comparative hearing with anyone 
who sought the same thing. 

Doctrines such as “laches” and “waiver” are soldom in¬ 
voked by courts except where tardiness misleads or other¬ 
wise causes injury. They are generally inappropriate 
for an administrative agency and completely inappropri¬ 
ate on the facts of this case where they are said to stem 
from pleading defects. Had there been pleading defects, 
which is indignantly denied, the Commission should have 
treated Zenith’s pleadings, so long as they never misled 
nor were misunderstood, as requesting relief deemed ap¬ 
propriate by the Commission. 

5. The purported differences the Commission found be¬ 
tween the pleadings of Zenith and Peoples Broadcasting 
Company are twofold. Zenith’s request for comparative 
consideration was denied because of “the failure of Zen¬ 
ith to appear and participate [1] in the show cause 
proceedings involving the substitution of Channel 2 for 
Channel 4 in the authorization of WBKB in Chicago and 
[2] in the renewal proceedings involving WBKB • * •” 
(Paragraph 14). We shall first examine the alleged fail¬ 
ure of Zenith to appear and participate in the show cause 
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proceedings, here again comparing the Chicago and Lan¬ 
caster situations so that discrimination involved 
261 will be clearly apparent. 

6. After the Commission’s “Third Notice of 
Proposed Rule-Making” of March 22, 1951, proposed to 
delete Channel 4 in both Lancaster and Chicago, Zenith 
and Peoples both filed pleadings, the primary thrust of 
which involved a similar assertion to the right to a com¬ 
parative hearing with an existing station before that 
station could be authorized to operate on a channel for 
which the pleaders were applicants. That no different 
thing was sought by Peoples and Zenith is clear from the 
fact that the Commission accorded their 'pleadings identi¬ 
cal treatment. On April 14, 1952, the Commission issued 
a “Memorandum Opinion and Order” (FCC 52-295; 7 
Radio Regulation 1106) in the Lancaster case and a simi¬ 
lar “Memorandum Opinion and Order” (FCC 52-296; 
7 Radio Regulation 1110) in Zenith’s Chicago case. These 
opinions were identical in result and virtually identical 
in language. Both Peoples and Zenith were told that 
their requests for comparative consideration “must be 
considered moot” and that no determination would be 
made on their merits.* Both Peoples and Zenith were 
further advised that, in the event they amended their 
applications and continued to seek the channels for which 
they had been applicants, “it may at that time again raise 
the question” whether it is entitled to the comparative 
hearing sought. 

7. Though the Commission on February 9, 1953, pur¬ 
ported to find an omission in Zenith’s pleading fatal to 
its case, the Commission’s April 14, 1952 Opinion (when 
the defect, if any, was already apparent from the record) 


* The pleadings were moot as at April 14, 1952, because on that 
date the Commission issued its Sixth Report and Order, requiring 
the amendment of all existing television applications. 
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made no reference to such a defect and obviously 
262 attached no significance to it.* To the contrary, the 
commission’s 1952 Opinion expressly concluded that 
Zenith might raise the question of comparative hearing by 
taking specific steps (i.e., amending its Channel 2 applica¬ 
tion and continuing to seek the channel) which Zenith pro¬ 
ceeded immediately to take. This 1952 Opinion cannot be 
viewed in any light other than as a specific affirmation that 
all was well to that point; that Zenith had properly raised 
the question wdiether it was entitled to a comparative 
hearing for Channel 2—Chicago; and that Zenith would 
obtain a determination of that question by proceeding, as 
it did, to take the step spelled out by the Commission. 
The Commission’s February 9, 1953 Opinion, which we 
here ask be reconsidered, marks a clear Commission re¬ 
fusal to abide by its own earlier determination. It is, 
be it remembered, not only a situation in which the Com¬ 
mission refuses to follow its 1952 advice to Zenith; it is 
also a situation in which the Commission, having given 
identical opinions in 1952 to both Zenith and Peoples, 
adhered to its 1952 opinion insofar as Peoples is con¬ 
cerned, but rejects its opinion insofar as Zenith is con¬ 
cerned. 

8. Nor is this the half of it. The following two facts 
tell their own stark story. (1) The Commission refused 
to accord Zenith a comparative hearing with Station 
WBKB, partially because Zenith failed to intervene in 
the WBKB show cause proceeding; (2) the Commission 
granted Peoples a comparative hearing with Station 
WGAL, but specifically refused to permit intervention by 

* In both its Lancaster and Chicago opinions of April 14, 1952, 
the Commission set forth only that a show cause order had been 
issued to the existing station, and that the existing station had 
responded by expressing its consent to the proposed channel shift. 
No mention was made in either opinion as to whether Zenith or 
Peoples had requested intervention in the show cause proceeding 
applicable to it. 
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Peoples in the WGAL show cause proceeding on the 
263 ground that such intervention was inappropriate 
and without merit. The story unfolds as follows: 
After the Commission’s Lancaster decision of April 14, 
1952, Peoples filed a Petition for Reconsideration or Re¬ 
hearing, dated May 29, 1952, asking the Commission to 
reconsider its decision. Peoples asserted that the Com¬ 
mission had failed to apprehend that Peoples had re¬ 
quested the Lancaster show cause order to set aside. 
“The order to show cause issued to WGAL, Inc.” argued 
Peoples, “is invalid to the extent that it purports to de¬ 
cide that WGAL-TV shall operate on Channel 8, if that 
channel is allocated to Lancaster, in a rule-making pro¬ 
ceeding which can decide only the communities to which 
channels shall be assigned.” (Emphasis added). But, 
Peoples concluded, “if the Commission’s conclusions in 
the matter are not intended to, and do not in any way, 
prejudice the right of petitioner to a comparative hear¬ 
ing .... petitioner has not, of course, been injured by 
the Commission’s issuance or action on the said order to 
show cause.” 

The Commission denied this petition of Peoples in its 
September 16, 1952, opinion. The Commission remarked 
that “Peoples request for reconsideration of the dismis¬ 
sal of its request to intervene in the WGAL show cause 
proceeding is based on a misconception of the action taken 
by the Commission in its Sixth Report and Order and in 
the Memorandum Opinion and Order of April 14, 1952.” 
(Paragraph 17). The Commission pointed out that the 
rule-making question of what channels should be assigned 
to Lancaster was entirely separate and distinct from the 
adjudicatory question of what applicant should be licensed 
to operate. It concluded that: 

“-the protests of Peoples were dismissed as moot, 

in view of the fact as a result of the other determi- 
364 nations made in the Sixth Report, Peoples had no 
valid competing application pending and the Com- 
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mission could not then determine whether it would or 
could file such an application. But at the same time the 
Commission expressly left open the question with respect 
to Peoples’ right to comparative consideration, were it to 
make (as it now has) appropriate amendments to its ap¬ 
plication prior to final action on the WGAL-TV show 
cause order. We stated that Peoples may . . . raise 
the question of whether it is entitled to a comparative 
hearing with WGAL, Tnc. . . .’ in the event that Peoples 
amends its application in accordance with the rules and 
regulations adopted herein. We think this decision was 
an entirely appropriate one, which we hereby affirm, and 
the Peoples petition for reconsideration of May 29, 1952 
is without merit and must be dismissed.” 

It was, thus, the Commission’s clear conclusion that 
Peoples’ endeavor to intervene in the show cause pro¬ 
ceeding was irrelevant to the primary question whether 
Peoples was entitled to a comparative hearing. The 
Commission’s admonitions of April 14, 1952, to Peoples 
were identical with its admonitions to Zenith—viz: file 
your application in accordance with the Sixth Report and 
Order, and you may then raise the cardinal question 
whether such application is entitled to comparative con¬ 
sideration with the existing station. In September 1952, 
the Commission determined as to Peoples: You may have 
a comparative hearing with WGAL, but you may not in¬ 
tervene in the show cause proceeding. In February, 1953, 
the Commission determined as to Zenith: You may not 
have a comparative hearing with WBKB, partially be¬ 
cause you failed to intervene in the show cause pro¬ 
ceeding. 

9. We turn now to the second purported difference 
which the Commission found between the Lancaster and 
Chicago cases. The Commission’s decision viewed as a 
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“critical” difference the alleged facts that “Peoples 
Broadcasting Company did make timely intervention into 
the WGAL renewal proceeding” whereas Zenith did not 
“come forward with a timely request to intervene 
265 in the [WBKB] renewal proceeding.” (Para¬ 
graph 21). Considering first the factual basis of 
this purported difference, Station WGAL-TV was first 
licensed in July 1950, and obtained renewals of license in 
January’ 1951 and 1952, the last renewal period expiring 
on August 1, 1952. On April 29, 1952, WGAL-TV filed 
its application (BRCT-50) for renewal of license. The 
application, of course, requested renewal of the license to 
operate on Channel 4 (66-72 Mcs) and no mention of any 
sort was made as to Channel 8. 

With respect to the renewal application of WGAL-TV, 
Peoples made the following comment in the final para¬ 
graph of its June 12, 1952 “Petition to Designate Appli¬ 
cations for Comparative Hearing”: 

“On April 29, 1952, WGAL, Inc. filed an application 
' for renewal of the license of Station WGAL-TV for oper¬ 
ation on Channel 4, which expires on August 1, 1952. 
Although it is not apparent how the Commission can 
grant the said renewal application in view of the deletion 
of Channel 4 from Lancaster as of June 2, 1952, peti¬ 
tioner has no objection to the operation proposed therein. 
However, if the renewal application is to be regarded 
under the new television rules as an application for the 
renewal of the license of WGAL-TV to operate on Chan¬ 
nel 8, petitioner is entitled under Sections 309(a) and 
307(d) of the Communications Act and the doctrine of 
the Achbacker case to comparative hearing and considera¬ 
tion of its above styled application with the said renewal 
application.” (Emphasis added). 

To this comment by Peoples, WGAL, Inc. made the 
, retort obvious in its Reply, Opposition, and Motion to 
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Dismiss Petition to Designate Applications for Compara¬ 
tive Rearing, dated June 23, 1952. WGAL, Inc. there 
made the point: 

“The request of Peoples in the instant proceeding for 
a comparative hearing on its application with that of 
WGAL-TV’s application for renewal of license (which, 
correctly stated, should be BRCT-50) should be disre¬ 
garded because this, too, is improper. The Peoples 
Broadcasting Company application is for a new 
266 television station to operate on Channel 8 in Lan¬ 
caster. The WGAL-TV application for renewal of 
license is an application filed by a licensee in accordance 
with the rules and regulations of the Commission for a 
renewal of its license authority to operate on Channel 4 
until the license can be modified and the operating assign¬ 
ment changed to Channel 8. Therefore, it can be seen 
that there is no conflict between these applications which 
are for different facilities.” (Emphasis as in original). 

The Commission obviously agreed with the viewpoint 
of WGAL, Inc. since it proceeded to renew the license of 
WGAL-TV to operate on Channel 4. Its Public Notice 
78713 of July 31, 1952 reported that the Commission had 
“granted renewal TV station WGAL, Lancaster, Penn¬ 
sylvania, subject to the final determination of the matters 
raised in Docket 8736 et al. with respect to the show 
cause order which would require Station WGAL to change 
frequency from Channel 4 to Channel 8 (Commissioners 
Jones and Hennock dissented; Commissioner Webster not 
participating).”* 

In the light of this record it is impossible to conclude 
that a critical difference existed between the actions of 

* The Commission must have believed this condition applied, 
whether explicitly stated or not. In any event, its telegram to 
WGAL, Inc. of July 31, 1952, made no reference to the condition, 
reading simply: “Commission granted renewal of license TV sta¬ 
tion WGAL-TV”. 
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Peoples and Zenith in regard to their desires to intervene 
in the renewal proceeding of their respective opponents. 
Peoples specifically stated that it had no objection to the 
WGAL license renewal unless it was viewed as something 
other than what it obviously was—viz: an application for 
renewal of license of Channel 4. The response of WGAL, 
Inc. and the action taken by the Commission indicate 
awareness and tacit agreement by all parties concerned 
that the WGAL renewal application involved only Chan¬ 
nel 4 and had nothing to do with Peoples’ claims for a 
comparative consideration before WGAL could be author¬ 
ized to operate on Channel 8. 

267 10. The renewal application involving the li¬ 

cense of WBKB on Channel 4—Chicago resulted 
in Commission proceedings far more complex and drawn- 
out but cannot bring any different result. Whereas 
WGAL-TV’s license renewal application was pending only 
from April 28, 1952, that of WBKB (BBCT-5) was 
pending before the Commission since late 1948. Whereas 
the Commission was able to renew WGAL-TV’s license 
on the basis of its application, the Commission required 
the license application of WBKB to be designated for 
hearing because of questions as to its character qualifi¬ 
cations. The hearing of the license application of WBKB 
was, moreover, consolidated in the general proceedings 
involving primarily the ABC-UPT merger and was even¬ 
tually renewed only after those protracted proceedings. 

This handling of the WBKB renewal application should 
not becloud a comparison of what actually occurred as to 
both WGAL-TV and WBKB. WGAL-TV, on the basis 
of customary Commission proceedings in cases such as 
presented by its application, received a renewal of license 
on Channel 4, without any participation by Peoples. 
WBKB, on the basis of customary Commission proce¬ 
dures in cases such as presented by its application, re¬ 
ceived a license on Channel 4. There is only one differ- 
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ence in the cases. As to Lancaster, the Commission re¬ 
newed the license on Channel 4 without prejudice to Peo¬ 
ples* rights; as to Chicago, the Commission renewed the 
license on Channel 4 with prejudice to Zenith’s rights. 

11. The notion that “Zenith had an affirmative duty 
to come forward with a timely request to intervene in the 
[WBKB Channel 4] renewal proceeding” is otherwise 
permeated with legal error. 

268 (a) In the first place, this notion must rest on 

the premise that the WBKB renewal application 
was in reality one for a license on Channel 2. This is 
defiant of all established procedure. The application it¬ 
self related to Channel 4 and made no mention of Chan¬ 
nel 2. The Commission can not, consistent with its duties 
to apprise parties in interest of applications before it, act 
upon a Channel 4 application by giving a Channel 2 au¬ 
thorization. 

(b) If, despite well-establshed Commission doctrine, 
the renewal application is to be viewed in reality as one 
involving Channel 2, then the Commission is confronted 
by the fact that Zenith at all times since February 12, 
1948, had on file with the Commission an application 
properly seeking a permit to construct a commercial tele¬ 
vision broadcascting station on Channel 2 in Chicago. 
Traditionally, applicants seek authorizations from the 
Commission by filing applications with the Commission 
which speak for themselves; it is not necessary to file 
both an application and formal pleadings advising of the 
existence and filing of the application. 

(c) No basis existed upon which Zenith could have 
injected itself into the Channel 4 renewal proceeding. 
Zenith had no interest in Channel 4 and no application 
involving it. It could not have filed a Channel 4 applica¬ 
tion for either of two reasons. In the first place, after 
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the “freeze” in September 1948 and before the Sixth 
Report and Order in April 1952, the Commission was not 
accepting or processing applications for permits to con¬ 
struct commercial television stations. After the Sixth 
Report and Order, Channel 3 was unavailable in 
269 Chicago and any application by Zenith involving its 
use would have been forthwith dismissed. In the 
second place, Rule 1.364 of the Commission’s Rules and 
Regulations forbids the filing by an applicant of more 
than one application involving the same class of broad¬ 
cast service to serve the same community. Zenith, hav¬ 
ing a Channel 2 application long on file, could not have 
filed any Channel 4 application except at the sacrifice of 
its Channel 2 application.* Had Zenith dismissed its 
Channel 2 application and filed instead one for Channel 4, 
it would have involved an almost certain loss of the Chan¬ 
nel 2 rights it has always asserted. 

(d) Had Zenith endeavored to intervene in the Channel 
4 renewal proceeding, involving the question whether 
Balaban & Katz Corporation had the requisite character 
qualifications to be the licensee of a station, Zenith’s 
endeavor would have certainly and properly been resisted 
as an attempt to obtain “two bites at the cherry.” It 
would have been pleasant for Zenith to suppose that it 
could (1) have participated in the Channel 4 renewal pro¬ 
ceeding in an effort to knock out Balaban & Katz Corpo¬ 
ration as a proper licensee for any authorization, and 
(2) if that effort failed, participate in a comparative 
hearing to determine whether Zenith or Balaban & Katz 
Corporation was more qualified to be a licensee of a 


* In the Lancaster case, the Commission’s Memorandum Opinion 
and Order of November 6, 1952 (FCC 52-1453) refused to waive 
Rule 1.364 for the benefit of Peoples which desired to file both 
full-power and minimum-power applications for Channel 8—Lan¬ 
caster. 
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Channel 2—Chicago station.** It is further to be ob¬ 
served that Zenith’s effort to participate in the 
270 Channel 4 renewal proceeding would have been par¬ 
ticularly inappropriate and particularly resisted, 
both by the Commission and the parties concerned, be¬ 
cause of the consolidation of the Channel 4 renewal pro¬ 
ceeding with other matters of magnitude, involving the 
ABC-UPT merger, the Paramount-DuMont control issue, 
and the validity of the transfers from the old Paramount 
company to the two companies into which it split. 

12. In the preceding paragraphs we considered, in 
order, the two distinctions the Commission purported to 
find between the Lancaster and Chicago cases, but argued, 
as to each, only those matters which were pertinent to it. 
There is, however, an overriding fact which, of itself, 
establishes as irrelevant both of the Commission’s pur¬ 
ported differentiations between Lancaster and Chicago . 

This overriding fact is that Zenith had on file since 
February 12, 1948, a proper application for a commercial 
television station construction permit on Channel 2 — Chi¬ 
cago. Dissenting Commissioner Webster, in his lucid 
opinion (Commissioner Hennock concurring), has pointed 
out that the existence of an application is a sufficient as¬ 
sertion of the right to a comparative hearing before the 
frequency sought may be assigned to another. The Com¬ 
mission’s Rule 1.387 (b) (3) and the law, as set forth in 
Northnvest Airlines, Inc. v. Civil Aeronmilics Board 194 
F. 2d 339 (D.C.Ct. of App., 1952), both require no less. 
It is unnecessary to go beyond Commissioner Webster’s 


** Balaban & Katz Corporation filed on June 16, 1952, applica¬ 
tion for a permit to construct a Channel 2—Chicago station. This 
application, if unopposed by a competitive application, could have 
been processed and granted at any time. Balaban & Katz Cor¬ 
poration later saw fit to withdraw this application and now has no 
pending application for any Channel 2—Chicago authorization. 
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able analysis other than to add two comments, in the 
nature of footnote material: 

(a) Commissioner Webster was clearly correct in con¬ 
cluding that Zenith’s rights should not be adversely 

271 affected by the fact that it filed no comment under 
the Commission’s Third Notice of Further Pro¬ 
posed Rule-Making. In this connection, it might be 
pointed out that, just as Zenith had always sought Chan¬ 
nel 2—Chicago, so the Commission had always proposed 
to allocate Channel 2 for use in Chicago. It seemed un¬ 
necessary to comment that Zenith was pleased with a pro¬ 
posal to allocate Channel 2 to Chicago. With regard to 
the probability that the deletion of Channel 4—Chicago 
would result in Balaban & Katz Corporation’s becoming 
a competitor for Channel 2, it is only necessary to remark 
that Zenith was always sharply aware of the possibility, 
and even probability, that there would be others seeking 
Channel 2—Chicago and that Zenith would have to dem¬ 
onstrate its superior qualifications in a comparative hear¬ 
ing. 

(b) In the Northwest Airlines case, the Civil Aeronau¬ 
tics Board contended that it could not be expected to 
search its files for applications which might conflict with 
the one being considered. The Federal Communications 
Commission has never taken such a view\ To the con¬ 
trary, under its Rule 1.387 (b) (3) and established prac¬ 
tices, the Commission takes the responsibility of being 
aware of applications properly pending before it and of 
designating them for comparative hearing. In this con¬ 
nection, it may be observed that Zenith’s interest in and 
operations on Channel 2 have been a matter of record at 
the Commission for years, and are widely known. Zenith 
first occupied the Channel in 1938 when its application 
for a permit to construct an experimental television sta¬ 
tion in Chicago was granted. In the Matter of Zenith 
Radio Corporation, 6 FCC 36. It has operated on such 
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channel continuously since that date, at times offer- 
272 ing commercial programs when the Commission’s 
rules governing experimental television programs 
permitted it. Recently, it conducted widely-known Phone- 
vision experiments on the channel. No one could have 
been unaware that Zenith had shown a serious interest 
in Channel 2-Chicago for a very long period of years, as 
television reckons time. 

13. The comparative hearing which Zenith now seeks 
and has always sought is one against whatever party 
makes proper application for a Channel 2-Chicago author¬ 
ization. In Zenith’s Petition for a Declaration Ruling, 
dated May 29, 1952, Zenith pointed out that, in view of 
the Commission’s Sixth Report and Order in Dockets 
8736 et al ,— 

“Balaban & Katz Corporation now holds no Commission 
authorization capable of transfer to Columbia Broadcast¬ 
ing System. Columbia is as free as Balaban & Katz, or 
anyone else, to apply for an authorization to operate 
commercially on Channel 2. It can then compete on terms 
of equality with all others, including Zenith. The Com¬ 
mission may not now, however, give its consent to the 
transfer from Balaban & Katz Corporation to Columbia 
of a license which, since March 1951, has been infirm and 
which, since the issuance of the Commissions’ overriding 
Sixth Report and Order, is foredoomed to early, inevitable 
cancellation. What Balaban & Katz proposes to transfer 
to Columbia (apart from its physical facilities) is not a 
license but a legal argument that the transferee should 
have an important competitive advantage in any contest 
for Channel 2 in Chicago.” 

We submit that this view was clearly correct; that 
the Balaban & Katz-Columbia transfer application was 
rendered moot by the Sixth Report and Order; and that 
the Commission should have refused to approve the 
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assignment of a license which, by force of the Commis¬ 
sion’s own prior opinion, was subject to inevitable early 
cancellation. The Commission should, and Zenith spe¬ 
cifically requests that it do so, reconsider its determina¬ 
tion approving the assignment of “license” from 
273 Balaban & Katz Corporation to Columbia. If this 
be done, there would be no reason why Columbia 
would not be free to file its application for a permit to 
construct a commercial television broadcasting station on 
Channel 2-Chicago. Failing this action, Columbia should 
be debarred from pursuing any Channel 2-Chicago author¬ 
ization. A cardinal principle of the Communications Act 
of 1934, as amended, and of the Commission’s administra¬ 
tion of the Act, is an effort to assure that only applicants 
best qualified in the public interest will be granted broad¬ 
casting licenses. Columbia, by its actions to date, has 
flouted this principle. If Columbia desired to own and 
operate a Chicago television station, it should have stood 
ready, where circumstances required, to compete in a 
comparative hearing for such a station, as Zenith was 
and is ready to do. But Columbia struck off upon an¬ 
other route. It preferred to pay a large sum for a 
license to occupy a Chicago television channel, though it 
knew when it bought that this license would necessarily 
be terminated in a relatively short period. The Com¬ 
mission should not seal with its approval Columbia’s 
efforts to purchase a legal argument why it should be 
preferred in a comparative hearing. A Commission de¬ 
termination that Zenith’s comparative hearing should be 
with Columbia, would sanction that which is contrary to 
the basic principles of the Act. 

Dissenting Commissioner Hennock reached this same 
conclusion in the view that granting Zenith a comparative 
hearing with anyone other than Balaban & Katz (with 
whom the controversy arose) would “drain much of the 
significance from the licensing and renewal procedures 
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and the Commission’s regulatory function with respect 
to them”. She correctly stated that “the 
274 Commission should not approve transfers which 
would permit new parties, who have had nothing 
to do with a station’s record of operation and who have 
made fresh expenditures of capital for the station, to be 
substituted in comparative proceedings in place of the ex¬ 
isting licensee, (as would be the case here if Zenith’s 
hearing were to be held with CBS).” 

WHEREFORE, premises considered, Zenith prays that 
the Commission reconsider its Memorandum Opinion and 
Order of February 9, 1953; that upon such reconsidera¬ 
tion, the Commission forthwith process and grant Zenith’s 
application (BPCT-322) unless such application be op¬ 
posed by one or more proper applicants seeking a similar 
authorization. 

Respectfully submitted, 

ZENITH RADIO CORPORATION 
By /s/ Edward K. Wheeler 
Edward K. Wheeler 

By /s/ Irving Herriott 
Irving Herriott 

Washington, D. C. 

February 20, 1953 

Of Counsel: 

WHEELER & W HEELER 
704 Southern Building 
Washington 5, D. C. 

MONTGOMERY, HART, PRITCHARD 
& HERRIOTT 
120 South LaSalle Street 

Chicago 3, Illinois 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of 

Amendment of Section 3.606 of The Commission’s 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations 
and Engineering Standards Concerning the 
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Docket No. 9175 
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Docket No. 8976 
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and 

Balaban and Katz Corporation 
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Columbia Broadcasting Svstem, Inc. 
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For Consent to Assignment of License of Station WBKB 
(and Remote Pick-ups KA-3428, KA-3429), 
Chicago, Illinois. 

Docket No. 10047 


File Nos. BALCT-10 BALVB-38 
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Opposition of Columbia Broadcasting System, Inc. To 
Petition For Reconsideration Filed By Zenith Radio 
Corporation 

There is no need to restate the compelling reasons al¬ 
ready given by the Commission for dismissing the appli¬ 
cation of Zenith Radio Corporation (Zenith) for TV Chan¬ 
nel 2 in Chicago. Columbia Broadcasting System, Inc. 
(CBS) will state explicitly, however, certain considera¬ 
tions which it believes to be implicit in the Commission’s 
Memorandum Opinion and Order of February 9, 1953. 
This we shall do in parts A, B and C of this Opposition. 
In part D, we shall point out that regardless of the mer¬ 
its, Zenith has no standing to challenge the order 
277 entered in Docket No. 10047. 

A. 

The Commission has at no time had cmy obligation to 
join Zenith in the B & K renewal proceeding; the 
situation here was not one in which Zenith had filed 
an inartistic but sufficient notice of appearance in 
that proceeding; Zenith deliberately chose to stay 
out of that proceeding. 

1. It is as important in this case to know what Zen¬ 
ith’s position is not, and has not been, as to know what 
Zenith’s position is, and has been. 

Zenith has never premised its claim to a comparative 
hearing on the fact that the period of Balaban & Katz’ 
regular license had expired. Zenith has never wanted to 
compete, and has carefully pitched all its contentions in 
such a way as to avoid competing, with B & K’s applica¬ 
tion for renewal. It did not intervene in the renewal 
proceeding. Its failure to do so was no mere oversight 
but rather was a deliberate and sophisticated choice. 

Zenith’s entire course was pitched on its hope for a 
free ride instead of assuming the normal burden of any 
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applicant who wishes to replace an existing licensee. It 
is obvious from the whole line of Zenith’s multiplicity of 
pleadings and documents that Zenith well knew the bur¬ 
den which a newcomer must bear in attempting to dis¬ 
place an established broadcaster. While, as the Supreme 
Court has put it, “no licensee obtains any vested interest 
in any frequency, * * * the practicalities are different. 
For we are told how difficult it is for a newcomer to 
make the comparative showing necessary to displace an 
established licensee.” Ashbacker Radio Co. v. F.C.C., 326 
U.S. 327, 331, 332.* In refraining from becoming 
278 a party to the B & K renewal proceeding, Zenith 
was deliberately choosing to avoid the difficulty 
pointed out by the Supreme Court. 

In other words, when a new applicant seeks to pre¬ 
vent renewal of an existing license and asks that a license 
issue to the newcomer instead, a new factor comes into 
the picture—one which is not present in the ordinary 
comparative hearing arising out of mutually exclusive 
applications. As the Commission stated in Hearst Radio, 
Inc., 6 R.R. 994, 1027: 

“In making a comparative decision in this type of 
case, we must not only consider those factors which are 
normally weighed in making a determination of which, 
among various applicants, should be chosen, but we must 
also consider and give weight to the type of operation 
being conducted and to the service being rendered to the 
community by the applicant making use of the facilities 
sought. Where a finding is justified that the service 
being rendered is in the public interest, consideration 
should be given to the desirability of continuing such a 
proven acceptable service which, in the case of the oper- 

* The burden on the newcomer remains the same notwithstand¬ 
ing that the existing licensee proposes an assignment of its li¬ 
cense. Don Lee Broadcasting System v. F.C.C., 76 F.2d 998 
(C.A. D.C.). 
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ating applicant, is indicative of an ability to maintain 
or improve the acceptable service, and to the risks at¬ 
tendant upon terminating such service and making facili¬ 
ties available to another applicant without a proven rec¬ 
ord of past performance and who may not be able to 
render in actual practice, a service as desirable as the 
one terminated.” 

Zenith, wittingly, but mistakenly, chose not to assume 
this burden. It sought to achieve something new: to re¬ 
place an existing licensee in a proceeding which it hoped 
would be treated as one involving only new applicants. 
The comparative hearing it sought was one in which the 
past operations of an established licensee would count 
for nothing. It insistently eliminated from the caption 
of all its pleadings and documents any reference to the 
B & K renewal proceedings or the B & K-CBS assignment 
proceedings. And Zenith made clear its purpose by con¬ 
stantly reiterating its contention that B & K should have 
no “priority, preferential status or advantage because of 
its prior license to own and operate a television 
279 station in Chicago”. Zenith pleading, filed July 24, 
1951, p. 6, par. 9. See also Zenith Petition for a 
Declaratory Ruling, filed May 29, 1952, p. 4, par. 7. 

Even now, in its present Petition for Reconsideration, 
Zenith states that any effort on its part (p. 16) “to par¬ 
ticipate in the Channel 4 renewal proceeding would have 
been particularly inappropriate * * *” 

2. In the circumstances, the Commission was certainly 
not obliged to force Zenith into a proceeding of which 
Zenith wanted no part and which it so carefully avoided. 
The Commission could not place on Zenith the burden 
of a newcomer attempting to forestall renewal of an 
existing license when Zenith so emphatically resisted the 
course which would have involved assuming that burden. 
Consequently, the Commission neither had, nor has, a 
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duty, under its Rules (Section 1387(b) (3)), to designate 
Zenith's application for hearing in the proceeding con¬ 
cerning B & K’s license renewal. Indeed, had the Com¬ 
mission joined Zenith as a party to the renewal proceed¬ 
ing, and had Zenith been unsuccessful in that proceeding, 
Zenith would likely complain that it had been erroneously 
and illegally forced into a proceeding with which it had 
no concern and of which it wanted no part. 

3. This, then, is not, like Northwest Airlines, Inc. v. 
Civil Aeronautics Board, 194 F2d 339 (C.A. D.C.), a 
case in which an applicant was denied a comparative 
hearing by the Civil Aeronautics Board because of a 
technical flaw in its petition for such a hearing. In that 
case, Northwest Airlines, by its exceptions to the exami¬ 
ner’s report and in its oral argument before the Board, 
made clear its desire to be compared with other applicants 
for nonstop service between Cleveland and New York. 
The Court of Appeals held that “it would be harsh indeed 
to deny the applicant a fundamental right simply 
280 because of the informality of his approach.” 194 
F.2d at 345. 

That decision is not at all relevant to this case. This is 
not at all a simple case of “laches” or “waiver.” Zenith 
does not, even now, seek to have the B & K renewal pro¬ 
ceedings reopened. At no point in its Petition for Re¬ 
consideration does it suggest that its Channel 2 applica¬ 
tion and the renewal and assignment applications be 
designated for comparative hearing. Not only has Zenith 
never sought to have its application heard together with 
the renewal and assignment applications, but, as has been 
shown, there is no question but that Zenith deliberately 
and intentionally avoided such a consolidated hearing. 
As will be seen, the consolidated hearing Zenith did seek 
was a very different one. 

Zenith’s contention now cannot, therefore, to any de¬ 
gree rest on a claim of inequity because the Commission 
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disregarded an inartistic pleading. Zenith’s position must 
rest solely and entirely on the contentions (a) that it was 
not obligated to become a party to the B & K renewal 
proceedings, and (b) that despite the fact that the pro¬ 
posed transfer from Channel 4 to Channel 2 is entirely 
the Commission’s doing, the licensee of Channel 4 is in 
the same position as a newcomer in the contest for Chan¬ 
nel 2. That both of these contentions are unsound will 
be shown below. 

But there was no inequity in the Commission’s failure 
to treat Zenith’s filed pleading as requiring Zenith’s 
joinder in the renewal proceeding. 

B. 

Zenith is not entitled to a Channel 2 Authorization 

1. What Zenith has sought throughout this proceed¬ 
ing, and what it seeks now% is that Zenith, B & K, and 
all comers compete for a license on Channel 2 
281 without regard to the fact of B & K y s previous 
commercial television operations m Chicago. Under 
the authorities, as it well knew, Zenith could not attain 
that end by intervening in the renewal proceedings. 

Zenith was interested, rather, in a hearing in which 
B & K’s previous operations would be irrelevant. As it 
states in its Petition for Reconsideration (p. 18): 

“The comparative hearing which Zenith now seeks and 
has always sought is one against whatever party makes 
proper application for a Channel 2—Chicago authoriza¬ 
tion.” 

Zenith thought and continues to think that it can ignore 
the fact that it was the Commission which had directed 
that B & K move from Channel 4 to Channel 2. Indeed, 
it now contends that so long as there are no competing 
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applications for Channel 2, it is entitled to an immediate 
grant. (Petition for Reconsideration, P. 20.) Zenith 
hoped to disregard the Commission’s reallocation plan, 
to treat as irrelevant the fact that it was because of that 
plan that B & K (and its assignee, CBS), for reasons 
wholly unrelated to their desires or needs, had to pre¬ 
pare to move from Channel 4 to Channel 2, in which 
Zenith happened to have an applicant’s interest. Zenith 
has always wanted to treat the Commission’s Sixth Re¬ 
port and Order as “not of legal relevance”.* 

But Zenith is plainly wrong. The law is hardly that 
blindly unrealistic. Neither B & K nor CBS is, like 
Zenith, an applicant for a Channel 2 construction permit. 
As this Commission squarely held in Peoples Broadcast¬ 
ing Co., 8 R.R. 508, (the so-called second “Lancaster” 
case, which Zenith carefully and judiciously refrains from 
mentioning in its Petition for Reconsideration) a 
282 channel shift directed by the Sixth Report and 
Order is not accomplished through the filing of an 
application by the existing licensee for authority to oper¬ 
ate on the substituted channel; such a moveover is ac¬ 
complished not upon the basis of an application under 
Section 308 but pursuant to the modification of license 
procedures prescribed by the provisions of Section 303(f) 
and 316(a) of the Communications Act of 1934, as 
amended. 

The fact of the matter is that the Third Notice, given 
effect by the Sixth Report and Order, made Channel 2 
unavailable for anyone but the Channel 4 licensee and its 
assignee. Zenith made no timely objection to this reallo¬ 
cation and reassignment. It could not, by calling its com¬ 
plaint against the assignment of Channel 2 to B & K a 
Petition for Declaratory Ruling, circumvent the time limi- 


* Petition for Comparative Hearing, filed, July 17, 1952, p. 2, 
par. 2. 
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tation imposed for comments on, and counterproposals to, 
those made in the Third Notice. See Memorandum Opin¬ 
ion and Order of February 9, 1953, pars. 17-20. 

2. Zenith’s appraisal of the equities is, we submit, 
wholly distorted. In its Petition for Reconsideration 
(pages 3, 5) as in its other pleadings, it points to its 
status as a long-time applicant for a license to operate 
on Channel 2, Chicago, and to its “long record of occu¬ 
pancy of Channel 2” as an experimental licensee. Its 
contention, in essence, is that its pending application and 
experimental operations give it preferred rights, and that 
B & K should have been deprived of all advantage which 
had accrued by virtue of past operations and status. But 
Zenith’s experimental operation on Channel 2, for present 
purposes, counts for naught under the Commission’s 
rules. Moreover, Zenith had voluntarily surrendered a 
construction permit for commercial operation on Channel 
2 which had been issued it in 1946. 

283 Zenith is, thus, a bare applicant. B & K, on the 
other hand, is an established broadcaster. This 
Commission and the courts have repeatedly held that 
“ ‘Where a broadcasting station has been constructed and 
maintained in good faith, it is in the interests of the 
public and common justice to the owner of the station 
that its status should not be injuriously affected, except 
for compelling reasons.’ ” Evangelical Luthercm Synod 
v. F.C.C., 105 F.2d 793, 796 (C.A. D.C.), quoting Journal 
Company v. Federal Radio Commission, 48 F.2d 461, 463 
(C.A. D.C.). See also, e.g., Lubbock County Broadcasting 
Co., 6 R.R. 949, 983; Matter of McConnell, 6 F.C.C. 167, 
174; Matter of H. Wimpy, 4 F.C.C. 178, 181. If the 
equities are at all relevant, we submit that there is no 
difficulty in concluding that the stronger equity lies with 
B & K and its assignee, CBS, rather than with Zenith. 

Zenith is not the first applicant whose putative rights 
have been cut off by the nationwide reallocation. See 


Paramount Television Productions, Inc., 8 R.R. 459; Daily 
News Television Co., 7 R.R. S39. The harm done Zenith 
is, indeed, minimal, for, on the next renewal of the Chan¬ 
nel 2 license, in less than a year, it will have the same 
opportunity to compete as all others who think they can 
make a better showing than the existing licensee. 

C. 

The differences between Zenith's Case and that of Peoples 
in Lancaster warrant the different treatment accorded 
them by the Commission. 

Zenith’s prime complaint seems to be that it and Peoples 
Broadcasting Co. have been differently treated. But the 
conclusion drawn by Zenith—that it has been discrimi¬ 
nated against—must fall with its premise—that it and 
Peoples were identically situated. 

284 The legally significant differences between Zen¬ 
ith’s case and that of Peoples are manifold. Before 
discussing these differences, however, it is essential that 
crucial questions be put: What rights of Peoples and 
Zenith respectively were involved, what claims were as¬ 
serted, and which of such claims were denied? 

Two possible rights are pertinent:- (1) the right of 
an applicant, like Zenith or Peoples, to compete for an 
authorization when the term of the existing licensee has 
expired—the admitted and unquestioned right of anyone 
to compete with a renewal application; and (2) the right 
of an applicant to compete for an authorization on a 
channel which the Commission in its allocation proceeding, 
proposed, to, and did, assign to an existing licensee in 
the community. 

Peoples timely asserted and was granted the first right; 
Zenith, as has been seen and as will be further shown, 
did not and does not now claim that right. 
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Both Peoples and Zenith asserted the second right. 
Both were denied that right. And while the right was 
denied to Zenith, at least in part, because (a) it had not 
asserted it within the time prescribed by the Third Not¬ 
ice and subsequent orders extending that time, and (b) it 
had not, indeed, made any direct assertion of that right 
until after the Sixth Report and Order had been issued, 
the fact is that Peoples and Zenith were treated in an 
identical manner with respect to their right to compete 
with an existing licensee which had been directed by Ihe 
Commission to move to another substituted channel. 

Peoples was granted a comparative hearing because 
it had asserted the right to compete with WGAL on re¬ 
newal. Zenith w r as denied a comparative hearing because 
it had never asserted that right 

285 There was, consequently, no discrimination or in¬ 
consistency involved. For it is not discriminatory 
to grant to one applicant a right which he asserts and 
to fail to force that right on one who, like Zenith, deliber¬ 
ately chose not to assert it. 

The accuracy of this analysis may be showm by treat¬ 
ing, in detail, the differences between the Zenith and the 
Peoples’ situations. 

1. Peoples asserted the right to compete with the 
WGAL renewal application; Zenith deliberately chose not 
to compete with the B & K renewal application. —We have 
already showm, in Part A of this opposition, that Zenith 
deliberately avoided intervention, and still does not seek 
to intervene, in the B & K renewal proceeding. The con¬ 
trast betwreen Zenith’s position and that of Peoples is 
striking. For, as the Zenith Petition for Reconsideration 
itself notes (p. 11), Peoples specifically stated with re¬ 
spect to the existing licensee’s (WGAL’s) renewal appli¬ 
cation : 
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“if the renewal application is to be regarded under the 
new television rules as an application for the renewal 
of license of WGAL-TV to operate on Channel 8 (in which 
Peoples was interested), petitioner is entitled * • • to 
comparative hearing cmd consideration of its above styled 
application with the said renewal application ” (emphasis 
added) 

The fact, which Zenith stresses, that the Commission 
proceeded, nevertheless, to grant renewal to WGAL, does 
not have the significance Zenith seeks to put upon it. For 
that renewal was granted only conditionally; when the 
comparative hearing between Peoples and WGAL, Inc. 
was ordered, it was ordered “in view of the fact that the 
license term of WGAL-TV had expired.” See 8 R.R. 508, 
513, par. 11. As Commissioner Webster, dissenting in the 
instant case, describes the holding in the Peoples case 
(8. R.R. 275): 

286 “The Commission there held that the previous 
decisions which recognized the right of an applicant 
for a new station to compete with the existing licensee 
upon the expiration of the license term required the com¬ 
parative consideration of Peoples and WGAL, Inc., the 
existing licensee, prior to the issuance of an authorization 
for the use of the new frequency on a regular basis.” (em¬ 
phasis added) 

It is the second Peoples decision, and the rationale ex¬ 
pressed therein, that makes clear the factors which led 
to the grant of a comparative hearing to Peoples. Yet 
Zenith, purporting exhaustively to trace the parallel be¬ 
tween Peoples and Zenith, makes no mention whatever of 
that decision. 

2. Peoples filed a timely resistance to the assignment 
to WGAL, Inc. of the channel proposed to be substituted 
in Lancaster by the Third Notice; Zenith did not resist 
at all the proposed assignment to B & K of Channel 2, 
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Chicago, in the place of Charmel 4. —In order to put the 
differences between Peoples’ and Zenith’s cases in per¬ 
spective, we propose briefly to review the proceedings 
which gave rise to the Sixth Report and Order. 

a. The background of the Sixth Report. —In the Third 
Notice issued in the television allocation proceedings, in 
March 1951, the Commission stated (pars. 8 and 9): 

“8. The changes which the Commission proposes to 
make with respect to existing authorizations are set forth 
in the following table (see p. 2) which contains the name 
of the licensee or permittee who presently holds a grant 
of television facilities, the city in which such facilities are 
located, the channel presently assigned to the licensee or 
permittee, and the charmel which the Commission pro¬ 
poses to substitute for the existing channel.” (emphasis 
added) 

“9. Should the proposals set forth in attached ‘Ap¬ 
pendix C’ be adopted by the Commission, in whole or in 
part, it is hereby proposed to modify the licenses and 
construction permits held by the licensees and permittees 
listed in paragraph ‘8’ above so as to substitute in their 
respective authorizations the proposed channels in place 
of their present existing assignments as set forth in para¬ 
graph ‘8’ above. Accordingly, pursuant to the provisions 
of Section 303(f) and 312(b) of the Communications Act 
of 1934, as amended, the licensees and permittees listed in 
paragraph ‘8’ above are directed to show cause in these 
proceedings and in accordance with the procedures here¬ 
inafter set forth why their licenses and permits should 
not be modified as set forth in paragraph ‘8’ above in the 
event the Commission deletes from their respective cities 
the channels listed under the heading ‘Present Channel 
Assignment’ and substitutes therefor the channels listed 
under the heading ‘Proposed Channel Assignment’.” (em¬ 
phasis added) 
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287 The Commission’s proposal was clear. It did not 
intend to oust existing licensees entirely from the 

communities in which they had been operating. It did 
not intend that the channels proposed to be substituted for 
those which it proposed to delete would be available to 
any and all applicants. Rather, what the Commission 
intended was a modification of the existing licenses of 
those television stations which were in operation so that 
the existing stations could continue in operation. What 
the Commission proposed to do to accomplish that end 
was to assign to the existing licensee a new channel in 
lieu of that on which it was then conducting its opera¬ 
tions. 

All this is clear from the Commission’s Third Notice. 
If it were not clear, it is hardly to be supposed that 
the existing licensees would have expressed the willing¬ 
ness, which they did express, to go along writh the Com¬ 
mission’s proposals. 

b. Peoples opposed the Commission's proposals ; Zen¬ 
ith did not .—These are the facts, and they are indisput¬ 
able. Zenith finds these facts unpalatable but, for reasons 
best known to it, it did nothing to avoid this result when 
the Commission accorded to it and all others similarly 
situated an opportunity to comment or to file counter¬ 
proposals. Peoples, on the other hand, timely filed its 
opposition to the proposal made in the Third Notice that 
the license of WGAL, Inc. be modified to authorize oper¬ 
ation on Channel 8 instead of Channel 4. In this opposi¬ 
tion, indeed, Peoples explicitly requested a comparative 
hearing writh WGAL, Inc. Zenith not only did not make 
any timely filing in the allocation proceeding but, wrhen it 
did file on July 24, 1951, it simply requested a declaration 
of its rights. Zenith’s subsequent pleadings, filed 

288 after the Sixth Report was issued, could obviously 
have no effect on the Commission’s decision in the 

allocation proceeding. 



The Commission’s action in the Sixth Report and Order 
plainly reflects the difference between the course taken 
by Zenith and that followed by Peoples. Since neither 
Zenith nor anyone else had resisted the proposal in the 
Third Notice to assign Channel 2 to B & K, the Commis¬ 
sion, in Paragraph 508 of the Sixth Report and Order, 
ruled that: 

“an appropriate temporary authorization will be issued 
to the licensee of Station WBKB in order to permit oper¬ 
ation on Channel 2 in lieu of Channel 4”. 

In sharp contrast, when the Commission dealt with the 
Lancaster situation in the Sixth Report and Order, it 
provided no such authorization and order to WGAL, Inc. 
The Commission simply stated (par. 346): 

“The pleadings filed by Peoples Broadcasting Co. with 
respect to the WGAL, Inc. show cause order have been 
considered elsewhere.” 

In other words, because Peoples had timely urged that 
it was entitled to a comparative hearing respecting the 
right to Channel 8, the Commission had concluded not to 
make the further determination, which it had made with 
respect to the channel shifts in thirty other communities, 
including Chicago, that an authorization would issue to 
the existing licensee. It determined, rather, to examine 
further the question of Peoples’ right to a comparative 
hearing. And, in its decision respecting the Peoples’ 
pleadings (8 R.R. 282, par. 18), entered the same day as 
the Sixth Report and Order, the Commission pointed out 
that in the Lancaster situation: 

“Our decision in the Sixth Report and Order is limited 
solely to the assignment question and no determination in 
these rule making proceedings was made concerning the 
licensee who would be authorized to operate Channel 8 
in Lancaster” (emphasis added) 
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In other words, the Sixth Report and Order did 
289 affirmatively determine that B & K would be en¬ 
titled to operate Channel 2 in Chicago; it refrained 
from determining that WGAL, Inc. would be authorized 
to operate Channel S in Lancaster. 

c. The Commission’s opinions of April 14, 1952 could 
not have misled Zenith. —The fact that the Commission, 
in its Memorandum Opinions and Orders of April 14, 
1952 (7 R.R. 1100, 7 R.R. 1110), dismissed both Peoples’ 
and Zenith’s pleadings as moot does not establish, as 
Zenith alleges, that the Commission deemed both appli¬ 
cations to be identical and entitled to the same ultimate 
disposition. At that stage, it was not incumbent on the 
Commission to note any special defects in Zenith’s plead¬ 
ings. The pleadings of both Zenith and Peoples had, in 
any event, to be dismissed as moot because, upon the 
issuance of the Sixth Report and Order, until proper 
amendments were filed, neither party had an application 
pending with the Commission to winch it could accord a 
hearing. It is impossible to imagine how’ Zenith or any¬ 
one else could read into the Commission’s opinion of 
April 14, 1952 relating to Zenith any affirmation by the 
Commission that “all w*as well to that point; that Zenith 
had properly raised the question whether it was entitled 
to a comparative hearing for Channel 2, Chicago; and 
that Zenith would obtain a determination of that question 
by proceeding, as it did, to take the step spelled out by 
the Commission.”* The significance of the April 14 
opinion is that in that opinion the Commission determined 
only that the time had not yet come for consideration of 

* Even if all this can be read into the Opinion, Zenith cannot 
complain. The Commission's February 9, 1953 opinion is not a 
clear refusal to abide by its earlier “affirmation.” For Zenith 
has, by the February 9, 1953 opinion obtained its determination; 
namely, that it was not entitled to a comparative hearing. 
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the question whether Zenith was entitled to a com- 

290 parative hearing. In any event, a reading of the 
Sixth Report, which was issued on the same day 

as the opinions and orders dismissing the Zenith and 
Peoples pleadings as moot, and which, as already noted, 
treated the Chicago and Lancaster situations so differ¬ 
ently, should have served to dissipate any notion that all 
was as well with Zenith as it was with Peoples. 

d. Zenith is wrong in contending that the Commis¬ 
sion has penalized it for failing to do that which the Com¬ 
mission refused to allow Peoples to do. —Zenith further 
claims discrimination in that the Commission refused it a 
comparative hearing partially on the ground that it had 
failed to intervene in the WBKB show cause proceeding 
while Peoples was granted a hearing after the Commis¬ 
sion specifically refused to permit intervention by Peoples 
in the WGAL show cause proceeding. The short answer 
is that the Commission never refused to permit inter¬ 
vention by Peoples in the WGAL show cause proceeding 
except in the most technical and narrow sense. Techni¬ 
cally, Peoples was denied intervention only because the 
relief it sought through intervention—forestalling the as¬ 
signment of Channel 8 to WGAL, Inc.—had already been 
granted. In a real sense it was because of Peoples’ 
participation in the show cause proceeding—its response 
to the Third Notice—that Channel 8 was not assigned to 
W’GAL, Inc. in the Sixth Report. Zenith has thus com¬ 
pletely misinterpreted the Commission’s opinion of Sep¬ 
tember 16, 1952 in this regard. 

D. 

Zenith does not, in my event, have standing to seek 
reconsideration in Docket No. 10047. 

1. Zenith’s Petition for Reconsideration includes in 
its caption, among other things, Docket No. 10047— 

291 the proceeding in which the assignment from B & 
K to CBS was approved. This action was taken 
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after extending hearings, hearings in which Zenith did 
not participate. 

Section 405 of the Communications Act of 1934, as 
amended, provides in part as follows: 

“After a decision, order, or requirement has been made 
by the Commission in any proceeding, any party thereto, 
or any other person aggrieved or whose interests are 
adversely affected thereby, may petition for rehearing 

• • • it 

•< 

Section 1.390(b) of the Commission’s Rules and Regu¬ 
lations provides as follows: 

“(b) Where an application has been granted or de¬ 
nied after hearing, petitions for rehearing may be filed 
within 20 days after public notice is given of the Com¬ 
mission’s action in granting or denying the application. 
Petitions for rehearing by persons not parties to the 
Commission’s hearing will not be granted unless good 
cause is shown as to why it was not possible for such 
person to participate earlier in the Commission’s pro¬ 
ceeding.” 

2. Zenith asks the Commission to “reconsider its de¬ 
termination approving the assignment of ‘license’ from 
Balaban & Katz Corporation to Columbia.” Petition for 
Reconsideration, p. 18. But it makes no effort to show 
that it is “aggrieved” or “adversely affected” by the 
assignment. For all that appears, Zenith makes this 
request out of pure pique. 

Zenith specifically states that it “had no interest in 
Channel 4 and no application involving it.” p. 14. Its 
only argument respecting the assignment to CBS is “that 
the Commission should have refused to approve the assign¬ 
ment of a license which, by the force of the (Sixth Re¬ 
port and Order), was subject to inevitable early cancella¬ 
tion.” p. 18. 
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But Zenith may not assume the responsibility for keep¬ 
ing the Commission free from error or for guarding the 
public interest unless it was adversely affected or ag¬ 
grieved by the decision which it asks be recon- 
292 sidered. Zenith “does not contend that (it) is 
worse off than (it) would have been if (the assign¬ 
ment) application as well as (its) own, had been denied. 
Accordingly, (it) is not ‘aggrieved’ or ‘adversely affected’ 
by the granting of (the assignment) application and has 
no standing to appeal from it.” Simmons v. F.C.C., 145 
F.2d 578, 579 (C.A. D.C.). 

3. Whether the matter be analyzed on Zenith’s terms 
or on what we deem to be the correct approach, Zenith 
has no standing to seek reconsideration of the order au¬ 
thorizing the transfer to CBS of the B & K license. Since 
Zenith regards Channels 2 and 4 as separate and dis¬ 
tinct, it is, on its own theory, not “aggrieved” or “ad¬ 
versely affected” by the assignment to CBS. In the first 
place, its application for a construction permit for Chan¬ 
nel 2 has been dismissed on independent grounds in a 
separate proceeding and, under the controlling authorities, 
it is consequently not aggrieved by any action taken in 
Docket No. 10047. Mansfield Journal v. F.C.C ., 180 F.2d 
28, 37 (C.A. D.C.); In re WCAR, 6 R.R. 1045; Simmons 
v. F.C.C., (supra). In the second place, Zenith’s applica¬ 
tion for Channel 2, on its own theory, does not conflict 
with the applications involving Channel 4. Zenith itself 
practically concedes this. On p. 3 of its Petition for 
Reconsideration, it states: 

“the Commission’s approval of the assignment of the 
Channel 4—Chicago license from Balaban & Katz Cor¬ 
poration to Columbia Broadcasting System, Inc., has no 
significance or bearing upon Zenith’s right under the Act 
and the Commission’s rules.” 

In these circumstances, Zenith has no standing to at¬ 
tack the transfer order. Mansfield Journal v. F.C.C., 173 


i 
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F.2d 646; 4 R.R. 2123; In re Long Island Broadcasting 
Cory., 9 F.C.C. 10; In re Presque Isle Broadcasting Co., 
10 F.C.C. 502; In re Door Coumiy Radio Co., 6 R.R. 1269. 

Zenith is wrong, as we have shown and as the Com¬ 
mission has held, in regarding Channels 2 and 4 as sep¬ 
arate and distinct. Nevertheless, Zenith’s appli- 
293 cation for Channel 2, even if it is deemed still 
pending by reason of its Petition for Reconsidera¬ 
tion, does not ( Atlanta Newspapers, Inc., 7 R.R. 482, 
484-b), and cannot, under the Act (Section 310 (b)), com¬ 
pete or conflict with the CBS transfer application. For 
Section 310(b) provides that: 

“The Commission may not consider whether the public 
interest, convenience, and necessity might be served by 
the transfer, assignment, or disposal of the permit or 
license to a person other than the proposed transferee or 
assignee.” 

Moreover, under the Sixth Report and Order, any Chan¬ 
nel 4 authorization becomes a Channel 2 authorization 
by operation of law*. But this is the result whether Bala- 
ban & Katz or CBS holds a Channel 4 authorization. 
This is the consequence not of any action in Docket No. 
10047, but of the Sixth Report and Order. 

4. In any event, even if Zenith were deemed to have 
statutory standing, its Petition for Reconsideration, inso¬ 
far as it affects Docket No. 10047, would have to be dis¬ 
missed. For, prior to its Petition for Stay, filed Febru¬ 
ary 10, 1952, Zenith had never filed any papers or plead¬ 
ings in Docket No. 10047. And it does not now “show 
good cause • * * as to why it was not possible for (it) 
to participate earlier in the (10047) Commission’s pro¬ 
ceeding”, as required by Rule 1.390(b). Ward v. F.C.C., 
108 F.2d 486, 490-491 (C.A. D.C.); Pittsburgh Radio Sup¬ 
ply House v. F.C.C., 98 F.2d 303. 
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5. On the merits of the order entered in Docket No. 
10047, Zenith’s principal charge is that CBS “has flouted” 
the “cardinal principle * * * that only applicants best 
qualified in the public interest shall be granted broad¬ 
casting licenses.” p. 19. This charge is so unwarranted 
as to justify striking the petition as scandalous and 
frivolous. CBS chose to seek to acquire a license for a 
commercial television station in Chicago as a trans¬ 
feree from B & K. This is a course that hundreds 
294 of others have followed since the beginning of the 
Federal Radio Commission. Seeking approval of 
a transfer violates no principles of the Act, cardinal or 
otherwise. 

CONCLUSION 

1. To the extent that Zenith’s Petition relates to the 
proceedings in Docket No. 10047, it should be dismissed. 

2. For the reasons stated in the Commission’s Memo¬ 
randum Opinion and Order of February 9, 1953, and in 
parts A, B, and C of this Opposition, the Petition for 
Reconsideration, filed by Zenith Radio Corporation in 
Docket Nos. 8736 and 8975, 9175, 8976, and in File No. 
BPCT-322, should be denied. 

Respectfully submitted, 

COLUMBIA BROADCASTING 

SYSTEM, INC. 

By 

ROSENMAN GOLDMARK COLIN & 

KAYE 

575 Madison Avenue 
New York 22, N. Y. 

By /s/ Ralph F. Colin 
Ralph F. Colin 
Its Attorneys. 
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Julius F. Brauner, 

Stanley M. Silverberg, 

Leon R. Brooks, 

Of Counsel. 

March 2, 1953. 

Filed April 9, 1953 

301 Before the 

FCC 53-418 87915 

FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 

In the Matters of 

Amendment of Section 3.606 of The Commission’^ 
Rules and Regulations 
Docket Nos. 8736 and 8975 

Amendment of the Commission’s Rules, Regulations 
and Engineering Standards Concerning the 
Television Broadcast Service 
Docket No. 9175 

Utilization of Frequencies in the band 470 to 890 Mcs. for 

Television Broadcasting 
Docket No. 8976 
and 

Application of Zenith Radio Corporation, 
Chicago, Illinois 

For Construction Permit for a new Television Station 

File No. BPCT-322 

Memorandum Opinion and Order 

By the Commission: (Chairman Walker, and Com¬ 
missioners Webster and Hennock, dissenting with sepa¬ 
rate statements.) 
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1. The Commission has before it a petition for recon¬ 
sideration filed on February 20, 1953 by Zenith Radio 
Corporation, seeking reconsideration of the Commission’s 
Memorandum Opinion and Order herein of February 9, 
1953. In that action the Commission finalized the show 
cause order directing the modification of license of tele¬ 
vision broadcast station WBKB, 1 Chicago, Illinois, to 
operate on channel 2 instead of channel 4, and dismissed 
the application of Zenith Radio Corporation (hereinafter 
sometimes referred to as Zenith) for a construction 
permit for a new television broadcast station on channel 2 
in Chicago (BPCT-322) and its request for a special tem¬ 
porary authorization to commence commercial television 

broadcasting on channel 2. On the same date, and 
302 in a separate opinion, the Commission granted the 

application of Balaban & Katz Corporation for re¬ 
newal of license of station WBKB and approved the 
transfer of the station to Columbia Broadcasting System, 
Inc. (In the Matter of Applications of Paramount Tele¬ 
vision Productions, Inc., et al., Docket Nos. 10031, et al.). 
The Zenith petition for reconsideration has been opposed 
by Columbia Broadcasting System, Inc. (hereinafter called 
CBS) and Balaban & Katz Corporation (hereinafter 
called Balaban & Katz), in pleadings filed on March 2, 
1953. 

2. Our opinion of February 9, 1953 adequately sets 
forth the history of this matter. Zenith’s petition for re¬ 
consideration does not raise matters of substance not 
previously before the Commission. It relies principally 
upon the contention that Zenith has been treated dif¬ 
ferently from Peoples Broadcasting Company, an appli¬ 
cant for a construction permit for a television broadcast 
station on channel S in Lancaster, Pennsylvania, which 


1 On February 12, 1953 the call letters were changed to WBBM- 
TV, but for the sake of convenience will be referred to as WBKB 
in this opinion. 
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was given a comparative hearing with WGAL, Inc., the 
licensee of station WGAL-TV. The factual backgrounds 
of the two situations are said to be similar. Just as a 
show cause order was issued to Balaban & Katz to move 
from channel 4 to channel 2 in Chicago, a similar order 
was issued at the same time 2 directing that WGAL-TV 
be moved from channel 4 in Lancaster to channel 8 in 
that city. Both Balaban & Katz and WGAL, Inc. also 
filed applications for renewal of license. Zenith’s claim is 
that both it and Peoples Broadcasting Company reacted 
similarly as applicants for a channel to which an existing 
station was being moved by the Commission, and that 
both presented their requests for a comparative hearing 
in substantially the same manner, but that Zenith was un¬ 
fairly denied the hearing Peoples received. CBS contends 
that while the situations may have initially been similar, 
Zenith deliberately chose not to enter a hearing. Balaban 
& Katz also contends that Zenith has no interest in 
channel 4 sufficient to make it a person aggrieved by 
the Commission’s renewal of the Balaban & Katz license 
on channel 4 and the assignment of that license to CBS. 
CBS presents further arguments to the point that Zenith 
lacks standing to seek reconsideration. 

3. We think that Zenith, having had its application 
for a construction permit dismissed, has sufficient stand¬ 
ing to seek reconsideration of that action and the concur¬ 
rent related actions. We believe, however, that its peti¬ 
tion must be denied on the merits. For, while the back¬ 
grounds of the Lancaster and Chicago situations are in 
some respects similar, Peoples Broadcasting Co. and 
Zenith did not pursue similar courses and, as our Feb¬ 
ruary 9, 1953 decision held, Zenith’s course of action con¬ 
stituted a waiver of its right to a hearing with Balaban 


2 The two show cause orders were contained in the Third Notice 
of Further Proposed Rule Making of March 21, 1951 (Docket No. 
8736, et al.) (FCC 51-244.) 
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& Katz, or its assignee, Columbia Broadcasting System, 
Inc. 

303 4. The Commission adopted its Third Notice of 

Further Proposed Rule Making 3 in Dockets 8736, 
et al., on March 21, 1951, proposing, among other things, 


3 Without attempting to recapitulate the entire history of this 
matter, a chronological outline of the pleadings and orders dis¬ 
cussed herein may serve to clarify the discussion in the text. They 
are as follows: 


March 21, 1951 

May 7, 1951 

June 11, 1951 

July 24, 1951 

August 8, 1951 

August 27, 1951 

January 15, 1952 
April 14 : , 1952 

April 14, 1952 


Chicago 

Third Notice of Fur¬ 
ther Proposed Rule 
Making, including 
show cause order. 


Time for filing com¬ 
ments on Third Not¬ 
ice expired. 

Zenith filed petition 
for declaratory rul¬ 
ing. 

Balaban & Katz re¬ 
newal designated for 
hearing. 

Transfer of WBKB 
from Balaban & Katz 
to CBS designated 
for hearing. 

Start of Balaban & 
Katz renewal hearing. 

Commission released 
Sixth Report and Or¬ 
der amending televi¬ 
sion rules. 

Commission released 
order dismissing Zen¬ 
ith petition. 


Lancaster 

Third Notice of Fur¬ 
ther Proposed Rule 
Making, including 
show cause order. 

Peoples filed objection 
to show cause por¬ 
tion of Third Notice. 

Time for filing com¬ 
ments on Third No¬ 
tice expired. 


Commission released 
Sixth Report and Or¬ 
der amending televi¬ 
sion rules. 

Commission released 
order dismissing 
Peoples pleading. 
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to modify the license of station WBKB to provide for 

Chicago Lancaster 

May 29, 1952 Zenith filed amended Peoples filed amend- 

application. ed application. 

May 29, 1952 Zenith filed second Peoples filed petition 

petition for declara- for reconsideration of 

tory ruling. April 14, 1952 order. 

June 12, 1952 Peoples filed petition 

for comparative hear¬ 
ing seeking consider¬ 
ation with applica¬ 
tion of WGAL, Inc. 
for renewal of license 
expiring August 1, 
1952. 

July 30, 1952 Conditional renewal 

of WGAL license on 
channel 4. 

September 16, 1952 Commission adopted 

first Peoples decision, 
denying reconsidera¬ 
tion of April 14,1952 
order, granting June 
12, 1952 petition for 
comparative hearing 
with WGAL on chan¬ 
nel 8, and condition¬ 
ally ordering WGAL, 
Inc. to shift to chan¬ 
nel 8. 

November 3, 1952 Commission adopted 

second Peoples deci¬ 
sion dismissing pro¬ 
test to conditional or¬ 
der of September 16 
and denying petition 
for reconsideration. 

February 9, 1953 Commission adopted 

decisions renewing li¬ 
cense of Balaban & 

Katz, approving 
transfer to CBS, fi¬ 
nalizing show cause 
order, and dismissing 
Zenith application. 
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operation on channel 2 instead of channel 4. Zenith filed 
no comment, objection or counter comment in response 
to the proposals in the Third Notice until, on July 

304 24, 1951, it filed a petition for a declaratory rul¬ 
ing with respect to the status of channel 2 in 

305 Chicago. 4 This petition was not timely as a com¬ 
ment, counter proposal, or reply thereto, on the 

proposals in the Third Notice, since the filing time, as 
extended, had expired over a month before on June 11, 
1951. It was this petition for a declaratory ruling which 
the Commission dismissed as moot on April 14, 1952 
(7 Pike & Fischer, R. R. 1110), on the ground that the 
issues raised need not then be decided in view of the 
necessity of amending and refiling all applications in 
accordance with the new rules pertaining to television 
broadcast stations adopted in the Commission’s Sixth Re¬ 
port and Order in Dockets 8736, et al., released the same 
date. 5 

5. The Commission has adopted two opinions relating 
to the right of Peoples to a hearing with WGAL, Inc. for 
channel 8 in Lancaster. See Peoples Broadcasting Com¬ 
pany, 8 Pike & Fischer, R. R. 275 and 508. The second 
of these decisions, adopted November 3, 1952, clarifies 
and supplements the first, adopted September 16, 1952. 


4 A timely “Petition of Objections” to the Third Notice was filed 
by Peoples on May 7, 1951, requesting a comparative hearing with 
WGAL, Inc. for channel 8 in Lancaster. 

5 The Peoples pleading was also dismissed by the Commission on 
April 14, 1952 (7 Pike & Fischer, R. R. 1106) for the same 
reason. Both orders of April 14, 1952 stated that no determination 
on the merits was then being made. Neither order, therefore, con¬ 
stituted a declaration by the Commission that the pleading dis¬ 
missed had timely raised issues with respect to the Third Notice. 
It should be noted that while no determination was made in the 
Sixth Report and Order that WGAL-TV would be moved to chan¬ 
nel 8, it was there stated that an appropriate temporary authoriza¬ 
tion would be issued to WBKB to permit operation on its new 
channel, channel 2. 3 Pike & Fischer, R. R. 91:599, 91:805. 
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Peoples had filed an amended application in accordance 
with the new rules on May 29, 1952, and, on June 12, 
1952, filed a petition requesting a comparative hearing 
with WGAL, Inc. in connection -with the renewal applica¬ 
tion of WGAL, which had been filed on April 29, 1952, 
and which was granted conditionally on July 30, 1952, 
subject to the outcome of the proceedings. In our No¬ 
vember 3, 1952 opinion we stated: 

“In accordance with that decision [Ashbacker Radio 
Corporation v. Federal Communications Commission , 326 
U. S. 327] this Commission has consistently held that 
upon the expiration of the term of license for broadcast 
facilities, applicants for construction permit specifying 
such facilities were entitled to hearing and corn- 
306 parative consideration with the applicant for re¬ 
newal of license. The license term of WGAL-TV 
had expired on August 1, 1952, and was renewed by the 
Commission conditionally subject to the final determina¬ 
tion of these proceedings. Accordingly, upon considera¬ 
tion of the mutually exclusive applications filed by WGAL, 
Inc., and Peoples, and in view’ of the fact that the license 
term of WGAL-TV had expired, the Commission con¬ 
cluded that it was required to designate these applications 
for hearing to determine on a comparative basis which 
should be granted.** 

Peoples, therefore, had requested a comparative hearing 
on the WGAL renewal, if that renewal was to be consid¬ 
ered as one for channel 8, in view of the show cause 
proceeding in respect of which it had timely presented 
the question of its interest in the channel to which 
WGAL was proposed to be moved. Since WGAL, Inc.’s 
renewal application was pending and Peoples had re¬ 
quested a comparative hearing, the hearing was granted 
in accordance with the Commission’s established policy 
of holding comparative hearings where requested at re¬ 
newal time. 
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6. In contrast to the steps taken by Peoples, Zenith 
has never sought to participate in the Balaban & Katz 
renewal proceeding, although it was aware of and had 
not timely objected to show cause order which would 
result in the shift of WBKB from channel 4 to channel 2. 
Balaban & Katz was on a temporary license when Zenith 
filed its first petition of July 24, 1951. On August 8, 1951 
the Balaban & Katz renewal was designated for hearing. 
The consolidated hearing of which this renewal proceed¬ 
ing was a part commenced on January 15, 1952; it con¬ 
tinued for over seven months, the record being closed on 
August 20, 1952. A final decision was adopted on Feb¬ 
ruary 9, 1953. Paramount Television Productions, Inc,, 
et ol., 8. Pike & Fischer, R. R. 541. During all of this 
time Zenith never sought to be made a party to the 
Balaban & Katz renewal proceeding.® Knowing that 
WBKB was being moved from channel 4 to chan- 
307 nel 2, and that the renewal of license of Balaban & 
Katz was the subject of a hearing, as well as the 
proposed transfer to CBS, Zenith permitted the Com¬ 
mission and the other parties concerned to proceed with 
a protracted hearing without asserting its right to a hear¬ 
ing in that proceeding. A proper regard to the rights of 
all parties leaves no alternative but to consider this a 
conscious choice on Zenith’s part not to participate. 7 

•Neither Zenith's petition of July 24, 1951, filed while Balaban 
& Katz was operating on a temporary license and after it had been 
proposed to move station WBKB to channel 2, nor its second peti¬ 
tion of May 29, 1952 filed the day Zenith filed its amended appli¬ 
cation and while the Balaban & Katz renewal application was in 
hearing, contained any suggestion that Zenith desired to be made 
a party to that proceeding, although the second petition made 
reference to the fact that Balaban & Katz was operating under a 
temporary license. 

7 Zenith’s actions cannot be laid to inadvertence or described as 
merely lacking in formality, as in Northwest Airlines, Inc. v. 
Civil Aeronautics Board, 194 F. 2d 339 (C. A. D. C.), but consti¬ 
tuted a deliberate rejection of the opportunity available to it. In 


7. The fact that the Commission did not on its own 
motion make Zenith a party to the Balaban & Katz re¬ 
newal hearing cannot be determinative in view of the spe¬ 
cific provision in Section 1.388 of the Buies and Regula¬ 
tions for the filing of petitions to intervene in those 
instances where the Commission has failed on its own 
motion to name as party to a hearing any person speci¬ 
fied in Section 1.387(b)(3). The latter section is a state¬ 
ment of the Commission’s procedure which sets forth the 
Commission’s practice of designating mutually exclusive 
applications for consolidated hearing. It does not confer 
fixed rights which cannot be waived. Insistence upon a 
timely and clear assertion of a claim in a matter such as 
this is not an insistence upon form for its own sake, but 
a policy of protecting equally the rights of all parties 
before the Commission. The present case shows that 
conformity to proper procedures by each party is an 
essential of fairness to these who have been diligent. 
Zenith, although aware of the course of events from the 
beginning, did not petition to intervene and, having per¬ 
mitted the other parties to proceed without notice that 
it claimed a right to do so, cannot now nullify what has 
gone before. 

8. In view of the above, we must reaffirm our Memo¬ 
randum Opinion and Order of February 9, 1953 dismiss¬ 
ing Zenith’s application for channel 2. Zenith waived any 
standing it may have had to object to the show cause 
order by its failure to file with the Commission any 
timely comment, and consistently refrained over a long 
period of time from seeking a hearing on the Balaban & 
Katz renewal application. The other points raised in its 
petition for reconsideration are therefore also without 
merit. Of course, in the event that Zenith refiles its 

the Northwest Airlines case there was in fact a request for con¬ 
solidation of the appellant’s application with the proceeding in 
progress, made after the examiner’s report but nearly a year be¬ 
fore final decision. 
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application, it may, upon the next renewal of the license 
for station WBKB on channel 2, secure a comparative 
hearing if it seeks one. 

308 9. Accordingly, the Commission’s decision herein 

of February 9, 1953 is affirmed and the petition of 
Zenith Radio Corporation for reconsideration is DENIED. 

FEDERAL COMMUNICATIONS 
COMMISSION • 

T. J. Slowie 
Secretary 

Adopted: April 8, 1953 
Released: April 9, 1953 

Dissent of Chairman Walker 

A comparative hearing is, I believe, required under the 
decisions of the Commission and the Courts. See Peoples 
Broadcasting Company, 8 Pike & Fischer, R. R. 275 and 
508; and Northwest Airlines, Inc i v. Civil Aeronautics 
Board, 194 F. 2d 339 (C.A.D.C.). 

Dissent of Commissioner E. M. Webster 

On February 9, 1953 when the Commission issued a 
Memorandum Opinion and Order dismissing Zenith Radio 
Corporation’s application for a permit to construct and 
operate a television station on Channel 2 in Chicago, 
Illinois, I took the position in a dissenting statement that 
Zenith was entitled to a hearing in a consolidated pro¬ 
ceeding with the licensee of TV station WBKB, Chicago 
which was under an order to show cause why it should 
not move from Channel 4 to Channel 2 in that city. 

Since that time no arguments have been advanced which 
would alter my thinking in this connection. Accordingly, 


* See attachment for dissent of Commissioner Hennock. 
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I would grant Zenith’s petition for reconsideration of the 
Commission’s action denying it the right to compete for 
Channel 2. 

309 Dissenting Opinion of Commissioner Hennock 

The Commission should set aside the assignment of 
WBKB’s license from Balaban and Katz to CBS and 
designate Zenith’s application for Channel 2 for com¬ 
parative consideration with Balaban and Katz. Such a 
decision is required by law and Commission precedent as 
well as by considerations of fairness and equity. 

Zenith has from the very first asserted a sufficient 
claim of the right to a hearing on Channel 2. This claim 
is a well-documented matter of record at the Commission. 
As the salient fact, since February 12, 1948 Zenith has 
had on file an application for a construction permit for 
a commercial television station on Channel 2. No more 
was needed to insure its right to a comparative hearing 
before an assignment on that channel could be made to 
any other party. But, in addition, seven other separate 
documents filed at the Commission since February 1948 
attest to Zenith’s constant and consistent assertion of its 
rights to full consideration as an applicant for Channel 2. 
These are as follow’s: 

1. Bequest for declaratory ruling with respect to 
status of Channel 2, filed July 24,1951 

2. Application for Channel 2, amended pursuant to 
the new television Buies and Standards adopted in the 
Commission’s Sixth Beport and Order, filed May 29, 1952 

3. Second request for declaratory ruling, filed May 
29, 1952 

4. Bequest for comparative hearing with application 
of Balaban and Katz for Channel 2, filed July 17, 1952 
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5. Opposition to petition of CBS for expedited con¬ 
sideration, filed November 4, 1952 

6. Request for temporary authorization on Channel 2, 
filed November 24,1952 

7. Request for temporary authorization on Channel 2, 
filed November 28, 1952 

These pleadings have, however, been merely a reaffirma¬ 
tion of -what was plain from the facts of Zenith’s applica¬ 
tion. Yet despite Zenith’s assertions of right and its re¬ 
quests for clarification, the Commission for the most part 
has remained silent over the years. What action the 
Commission did take must now be regarded as having 
been misleading to Zenith. For when it dismissed as 
moot Zenith’s first request for a declaratory ruling on 
the ground that Zenith’s application for Channel 2 then 
on file “necessitated amendment”, the Commission stated 
that: 

310 “In the event that Zenith amends its application 
in accordance with the rules and regulations 
adopted in the Sixth Report and Order and continues to 
seek Channel 2 in Chicago, it may at that time again 
raise the question of its status and the status of Balaban 
and Katz Corporation with respect to that Channel.” 1 

Zenith thereupon filed, on May 29, 1952, a properly 
amended application for Channel 2, as well as a second 
request for declaratory ruling. Yet now the Commission, 
reciting some legalistic “mumbo-jumbo” finds that Zenith 
has forfeited those rights it had to comparative consider¬ 
ation to Channel 2 through its failure to pursue them by 
what is now, with the benefit of hindsight, deemed the 
proper legal procedure. This is harsh process at its 
worst. 


1 Commission Memorandum Opinion and Order of April 14, 1952, 
released simultaneously with its Sixth Report and Order. 
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The Commission’s recent decisions in the matter of 
Peoples Broadcasting Company, clearly require a hearing 
for Zenith. There the Commission held that the recog¬ 
nized “Ashbacker rights” of a new applicant to compara¬ 
tive consideration with the existing licensee upon the ex¬ 
piration of the license term should include those instances 
in which the existing licensee sought authorization for 
the use of a new channel pursuant to a show cause pro¬ 
ceeding. Thus Peoples (which had filed an amended 
application for Channel 8 in Lancaster) was entitled to 
a hearing on Channel 8 with the existing licensee WGAL, 
Inc. (formerly operating on Channel 4 proposed to be 
changed to Channel 8) prior to any authorization to 
WGAL for the use of the new frequency on a regular 
basis. 

The heaviest dose of rationalization cannot obscure the 
inconsistencies in the Commission’s decisions with respect 
to Peoples in Lancaster and Zenith in Chicago. These 
two situations, as well as the legal procedures followed 
by both Peoples and Zenith to protect their respective 
rights to a hearing, were and are exactly alike in all im¬ 
portant and material particulars. Yet only in Chicago 
did the Commission renew’ the existing station’s license 
on the channel on wrhich it had been operating and grant 
a regular renewal on the new channel with prejudice to 
and in complete disregard of the would-be newcomer’s 
rights to a comparative hearing on the new channel. The 
purported differences in pleading relied on by the Com¬ 
mission are minor, irrelevant and clearly insufficient to 
justify its discriminatory action as against Zenith. And, 
in any event, w’here no injury has been caused to other 
parties nor to its own processes, the Commission should 
not seek to invoke doctrines such as “laches” and 
“waiver” to defeat substantial rights that had already 
matured. 
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The truth of the matter is that there was no “laches” 
or “waiver” on Zenith’s part. Certainly it lost no 
311 right by failing to participate in the show cause 
proceeding involving Channel- 4 in Chicago. For 
the TV allocations proceeding, of which 31 show cause 
orders were a part, concerned a total of 2,053 assign¬ 
ments in 1,291 communities throughout the United States. 
Such a complicated nation-wide proceeding was never in¬ 
tended to be the place for a series of local licensing mat¬ 
ters which might involve two or more applicants for each 
of the 31 “show cause” channels. To have combined 
these two distinct types of proceedings at that time would, 
it is clear, have materially delayed the establishment of 
the Table of TV Allocations and nation-wide television 
service. Thus the Commission stated in its first Peoples’ 
decision that: 

“This determination, by rule making, of the channel 
assignments to the Lancaster community is not, however, 
to be confused with the entirely different adjudicatory 
determination with respect to the licensing of persons to 
operate stations on these channels.” (8 Pike & Fischer 
R. R. 275, at p. 283). 

Similarly, the overall allocations proceeding was not 
intended to be used to extinguish an existing right to 
comparative hearing nor to immunize an existing licensee 
against such hearing beyond the ordinary expiration date 
of its license. Commission deletion of a channel by rule 
making does not give the station operating on that chan¬ 
nel any preferred right to secure a new license on a new 
channel. Nor can the Commission give such preferential 
rights to the existing licensee through the device of a 
show” cause proceeding during the license term; such pro¬ 
ceeding cannot serve to lengthen that term so as to 
affect the rights of new applicants. 

Likewise, Zenith’s failure to assert its rights in the 
proceedings concerning WBKB’s renewal of license offers 
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no justification for the Commission’s discriminatory action 
against it. WBKB’s renewal application was specifically 
related to Channel 4 and made no mention of Channel 2. 
Zenith on the other hand has at all times sought an 
authorization on Channel 2 and made no claim whatsoever 
to Channel 4. Yet the Commission acts on the application 
for renewal on Channel 4 by ultimately giving an authori¬ 
zation to operate on Channel 2. 2 And it now holds that 
Zenith could have protected its rights to Channel 2 only 
by actively intervening in the renewal proceeding on a 
Channel (4) in which Zenith has never claimed the slight¬ 
est interest. 

Since Commission Rule 1.364 forbids an applicant’s 
filing of more than one television application for the same 
community. Zenith could have filed for Channel 4 only 
at the sacrifice of its application for Channel 2 
312 and the rights constantly asserted to Channel 2. 

The Commission’s own actions with respect to the 
identical Lancaster situation establish that the renewal 
proceeding concerned only the channel on which the exist¬ 
ing licensee had been operating and had nothing to do 
with the newcomer’s claim to the new frequency. Thus, 
even though Peoples had timely demanded a hearing on 
the WGAL renewal for Channel 4, if that renewal was to 
be considered as concerning Channel 8 on which it sought 
an authorization, the Commission thereafter renewed the 
WGAL license on Channel 4 subject only to the outcome 
of the show cause proceeding. A clear admission that the 
renewal concerned only the channel then in use! Yet now 
the Commission punishes Zenith for not having made the 
empty and needless gesture of seeking intervention in the 


2 See also my Dissenting Opinion to the Commission’s Memoran¬ 
dum Opinion and Order of March 26, 1953 which dismissed Zen¬ 
ith’s “protest” to the Commission’s approval of the renewal and 
transfer applications in Docket Nos. 10033, etc. (FCC 53-351) 
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WBKB renewal proceeding on Channel 4 on which that 
particular licensee had been operating. 

Zenith’s application on file was in and of itself suffi¬ 
cient to entitle it to a comparative hearing on Channel 2. 
For Commission Rule 1.387 (b) (3), as well as its estab¬ 
lished practices, place upon the Commission the responsi¬ 
bility for taking notice of and making provision for 
applications properly pending before it and of designat¬ 
ing such applications, when mutually exclusive, for com¬ 
parative hearing. Section 1.387 explicitly points out that: 

“The Commission will on its own motion name as 
parties to the hearing . . . Any person who, prior to the 
time the application in question was designated for hear¬ 
ing, has filed with the Commission a mutually exclusive 
application ...” 

That Section 1.387 requires a hearing in instant situa¬ 
tions finds the strongest support in a recent decision of 
the United States Court of Appeals in Northwest Air¬ 
lines, Inc. v. Civil Aeronautics Board, 194 F. 2d 339 (C.A. 
D.C., 1952). There, an applicant had done no more than 
except to an Examiner’s report after a hearing (in which 
it had not participated nor sought to participate) and 
request comparative consideration for its conflicting ap¬ 
plication on file. Ordering the Civil Aeronautics Board 
to hold a comparative proceeding the Court said: 

“. . . doubtless it would have been better practice for 
Northwest to file a formal motion or petition that its 
application be consolidated writh the others for hearing. 
But the only function of such a motion or petition is to 
draw' to the Board’s attention the existence of an Ash- 
backer situation and the desire of the applicant to have 
a comparative hearing. When that information is given 
to the Board in less formal fashion, as it was in this 
case, it would be harsh indeed to deny the applicant a 
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fundamental right simply because of the informality of 
his approach.” 

313 Finally, Zenith’s comparative consideration on 
Channel 2, when granted, must be as against Bala- 
ban and Katz. For Zenith’s right to it had already 
matured before the Commission designated B & K’s ap¬ 
plication for renewal of WBKB’s license for hearing and 
well before B & K’s application for transfer of WBKB 
to CBS had even been filed. Thus, Zenith could not be 
deprived of such right by subsequent transactions ar¬ 
ranged by the licensee with third parties. And had 
Zenith received the comparative consideration for Chan¬ 
nel 2 -with B & K to which law and equity entitled it, the 
possibility exists that Zenith might have been preferred 
in hearing as the best qualified applicant, with the result 
that there would have been nothing in the nature of a 
license for B & K subsequently to transfer to CBS. 

That a licensee does not acquire a permanently vested 
right in a frequency is one of the most basic principles 
of our entire broadcasting system. This principle may 
be preserved only if the Commission gives full protection 
to the rights of new applicants to seek the frequency 
being used by an existing licensee upon the expiration of 
the license term. The renewal procedure, designed to 
bring about the practical realization of this principle, in¬ 
sures a continuing opportunity for the licensing of all 
radio and television stations to the most qualified ap¬ 
plicants. Thus the Commission should not permit new 
parties who have made fresh expenditures of capital for 
a station and who have had nothing to do with its past 
record of operations, to be substituted in comparative 
proceedings in place of the existing licensee. And to 
approve transfers which permit such substiutions, as the 
Commission does here, is to drain much of the significance 
from the licensing and renewal procedures and from the 
Commission’s regulatory functions with respect thereto. 































No. 11,772 

BRIEF FOR APPELLANT 


In The 

Snitrfi States (Exrart of Appeals 

Foe the District of Columbia Circuit 


Zenith Radio Corporation, Appellant 

v. 

Federal Communications Commission, Appellee 


Appeal from the Federal Communications Commission 


Washington, D. C. 

August 7, 1953 

Of Coimsel: 

Wheeleb & Wheelee 
704 Southern Building 
Washington 5, D. C. 


Edward K. Wheelee 
Ieving Heeeiott 
Joseph S. Weight 



District of Columbia Circuit 


T1Z pn 

toil fmti 

•*“ J AUG 7 1953 



Montgomery, Hast, Pettchaed & Heeeiott 
120 South LaSalle Street 
Chicago 3, Illinois 


Wilson . Errs Printing go. - RE 7-0003 . Washington l. O. C. 




STATEMENT OF QUESTION PRESENTED 


Whether as a matter of law Appellant waived its statu¬ 
tory right to have heard and considered its application 
for a permit to construct a commercial television broad¬ 
casting station on Channel 2 in Chicago, Illinois, either by 
(a) not filing any comment with the Federal Communica¬ 
tions Commission in a rule making proceeding separate 
from the proceeding involving its own application in which 
rule making proceeding the Federal Communications Com¬ 
mission inter alia proposed to delete Channel 4 from Chi¬ 
cago and substitute Channel 2 therefor, or by (b) not 
seeking intervention in a separate proceeding involving 
the application by Balaban & Katz for renewal of its 
Channel 4 license in Chicago. 



INDEX 


PAGE 


Jurisdictional Statement. 1 

Statement of the Case. 2 

1. The Commission’s Television Allocation Pro¬ 
ceedings . 4 

2. The WBKB License Rewenal Proceedings. 10 

3. Appellant’s Pleadings. 13 

4. The Commission’s Decision. 10 

5. The Lancaster Decision. 17 

Statutes Involved. 22 

Statement of Points.-.. 22 

Summary of Argument. 24 

Argument . 26 

I. There could be no waiver of Appellant’s 
rights while its application remained on file 26 

A. Introductory . 26 

B. Appellant’s pending application 

served fully to protect its rights_ 27 

II. Appellant did not waive its rights by failure 
to seek participation in the show cause pro¬ 
ceedings . 33 


A. The Commission’s Lancaster opinion 
squarely held that no outsider might 
participate in its show cause orders.... 35 

B. The Commission’s April 1952 opinion 
specified the steps necessary for con¬ 
sideration of Appellant’s application, 


and Appellant took these steps. 38 

C. The show cause order did not run to 
Appellant . 40 

Appellant did not waive its rights by failure 
to seek participation in the WBKB Chan¬ 
nel 4 renewal proceeding. 42 

A. If the Commission regarded B & K’s 


Channel 4 renewal application as one 





















INDEX (Continued) 


h 

PAGE 

for a Channel 2 license, it was re¬ 
quired to consider it comparatively 
with Appellant’s mutually exclusive 
application _ 42 

B. The Commission’s Lancaster decision 

flatly contradicts its theory of waiver 45 

C. B & K’s renewal application involved 
a proceeding for Channel 4, in which 
Appellant was not required and had 

no standing to intervene- 48 

Conclusion . 50 


TABLE OF AUTHORITIES 

Cases: 

Aetna Ins. Co. v. Kennedy, 301 U.S. 389, 57 Sup. 

Ct. 809 .... 33 

Ashbacker Radio Cory. v. United States, 327 U.S. 

326, 66 Sup. Ct. 148_ 22, 29, 30 

Buder v. Fiske, 174 F. 2d 260_ 33 

Buffum v. Chase National Bank, 192 F. 2d 58_ 33 

Farmers Trust Co. v. Alexander, 334 Pa. 434, 6 A. 

2d 262 ........ 42 

Federal Communications Commission v. Columbia 
Broadcasting System of California, 311 U.S. 

132, 61 Sup. Ct. 152___ 2 

Federal Communications Commission v. WOKO, 

Inc., 329 U.S. 223, 67 Sup. Ct. 213_ 37 

Grace & Co. v. Civil Aeronautics Board, 154 F. 2d 

27i __ _ 29 

Johnson v. Zerbst, 304 U.S. 458, 58 Sup. Ct. 1019 

...... 23, 33 

Mester v. United States, 70 F. Supp. 118, aff’d. 

332 U.S. 749, 68 Sup. Ct. 70...........2, 37 

Northwest Airlines, Inc. v. Civil Aeronautics 
Board, 90 U.S. App. D.C. 158, 194 F. 2d 

339 . 22, 23, 24, 29, 30, 43 

Ohio Bell Tel. Co. v. P.U.C., 301 U.S. 292, 57 Sup. 

Ct. 724 .... 33 

Peoples Broadcasting Company v. Federal Com¬ 
municatione Commission, Case No. 11,635_ 17 



















INDEX (Continued) 


in 


PAGE 

Peoples Broadcasting Company v. United States, 

Case No. 11,626 __ 17 

Seaboard & Western Airlines v. Civil Aeronautics 

Board, 86 U.S. App. D.C. 9, 181 F. 2d 777_ 41 

United States v. Paramount Pictures, Inc., 334 

U.S. 131 _10, 43 

Western Air Lines v. Civil Aeronautics Board, 

184 F. 2d 545_ 31 

Statutes: 

Administrative Procedure Act: 

Section 8.22, 28 

Communications Act: 

Section 309 _ 22, 27, 29, 46 

Rules and Regulations of Federal Communications 
Commission: 

Section 1.371-1.377 
Section 1.381-1.391 

Section 1.381 _ 

Section 1.385 _ 

Section 1.387 . 

Miscellaneous: 

The ABC-Paramount Merger case, 8 Radio Reg. 

540.10, 11, 12 

Matter of Peoples Broadcasting Company, 8 
Radio Reg. 275 _passim 

Rules and Regulations of Civil Aeronautics Board 32 


_ 28 

_ 28 

_ 28 

_ 28 

_31, 32 

















In The 


United Slates (Emrrt of Appeals 

For the District of Columbia Circuit 


No. 11,772 


Zenith Radio Corporation, Appellant 


v. 

Federal Communications Commission, Appellee 
Columbia Broadcasting System, Inc., Intervenor 
The Journal Company (Milwaukee Journal), Intervenor 
Rock Island Broadcasting Company, Intervenor 
Fetzer Broadcasting Company, Intervenor 


Appeal from the Federal Communications Commission 


BRIEF FOR ZENITH RADIO CORPORATION 


JURISDICTIONAL STATEMENT 

This Court’s jurisdiction is predicated upon Section 
402(b) of the Communications Act of 1934, as amended 
(48 Stat. 926, as last amended by 66 Stat. 719; 47 U.S.C. 
Section 402(b)), which provides, in pertinent part, that 
“appeals may be taken from decisions and orders of the 
[Federal Communications] Commission to the United 

States Court of Appeals for the District of Columbia- 

(1) by any applicant for a construction permit oi station 
license, whose application is denied by the Commission— 
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In this case, the Commission, on February 9, 1953 in 
the Opinion and Order (App. 140-160) appealed from, 
denied and dismissed Appellant’s application (App. 25; 
74-75) for a permit to construct a commercial television 
broadcasting station to operate on Channel 2 in Chicago. 

The jurisdiction of this Court under Section 402(b) 
was confirmed by this Court’s Order of May 18, 1953, in 
Case No. 11,773, April Term 1953, dismissing a petition 
for review filed by Zenith Radio Corporation under Sec¬ 
tion 402(a) and predicated upon the same facts as this 
appeal. In Case No. 11,773, Respondents Federal Com¬ 
munications Commission and United States of America 
moved to dismiss the petition for review on the ground 
that Zenith Radio Corporation had pending the present 
appeal; that “the Commission’s orders dismissing [Ze¬ 
nith’s] application are appealable to this Court under 
Section 402(b)”; and that orders appealable under Sec¬ 
tion 402(b) are excluded from review under Section 
402(a). (Respondents’ Memorandum in Support of Mo¬ 
tion to Dismiss, p. 3, citing Federal Communications Com¬ 
mission v. Columbia Broadcasting System of California, 
311 U.S. 132, 61 Sup. Ct. 152 (1940); Mester v. United 
States, 70 F. Supp. 118 (E.D.N.Y., 1947), aff’d. 332 U.S. 
749, 68 Sup. Ct. 70.) This Court ordered: 

“that the motion to dismiss be granted and that this 
petition for review be, and it is hereby, dismissed for 
the reason that the order on review is appealable only 
wider Section 402(b) of Title 47 U S. Code and that 
it appears that an appeal—has been taken and is now 
pending before this Court.” (Emphasis added.) 

STATEMENT OF THE CASE 

On February 12, 1948, Appellant Zenith Radio Corpora¬ 
tion filed with the Appellee Commission an application 
seeking a permit to construct a commercial television 
broadcasting station to operate on Channel 2 in Chicago, 
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Illinois. On May 29, 1952, Appellant filed an amended 
application (App. 74-75) in order to meet certain formalin 
ties then imposed governing applications for commercial 
television stations. 1 On February 9, 1953, in a Memo¬ 
randum Opinion and Order (App. 140-160) reached by a 
4-3 majority, the Commission denied and dismissed Ap¬ 
pellant’s application, holding that Appellant had waived 
its right to have its application considered. By the same 
4-3 margin, the Commission denied (App. 206-222) on 
April 9, 1953, Appellant’s Petition for Reconsideration 
(App. 166-185), and adhered to its view that Appellant 
was not entitled to have its application considered. 

The Commission majority concluded that Appellant, in 
order to have its application considered, should have 
sought participation in two unrelated proceedings which 
were being conducted before the Commission during much 
of the time while Appellant’s application was pending. 
It is Appellant’s view that the pendency of its applica¬ 
tion required its consideration, and that it could not have 
waived its right to consideration of that application by 
failure to seek intervention in proceedings which did not 
purport to involve or dispose of Appellant’s application. 
But, though these proceedings are irrelevant in Appel¬ 
lant’s primary argument, they require statement since the 
views of the Commission majority are otherwise inexpli¬ 
cable. The first such proceeding was one for the fashion¬ 
ing of a nationwide television allocation plan. 


1 By agreement among the parties, both the 1948 and 1952 appli¬ 
cations were omitted in printing. No problem is presented respect¬ 
ing the formal effectiveness of Appellant’s applications to be con¬ 
sidered as such. The Commission has never questioned that the 
applications, when filed, were on the proper form; appeared to pro¬ 
vide information respecting the applicant’s legal, financial, and 
technical qualifications; and otherwise accorded with all then rele¬ 
vant Commission Rules and Regulations governing the filing of 
applications for a permit to construct a commercial television 
broadcasting station. 
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1. The Commission’s Television Allocation Proceedings. 

The Commission adopted in late 1945, as its Rule 3.606, 
a table of television channel assignments, allocating thir¬ 
teen (later reduced to twelve) very high frequency, or 
“VHF”, channels to cities and communities in the United 
States. This table of assignments allocated to Chicago 
Channels 2, 4, 5, 7, 9, 11, and 13—a total of seven chan¬ 
nels—for commercial television broadcasting. 1 

When Appellant, on February 12, 1948, filed its appli¬ 
cation (BPCT-322; App. 25) for a permit to construct a 
commercial television broadcast station to operate on 
Channel 2 in Chicago, such Channel 2 was not then occu¬ 
pied by any commercial broadcaster and was available for 
assignment. 2 There existed at this date in Chicago four 
commercial television broadcast stations, operating on 
Channels 4, 5, 7, and 9. On Channel 4, which is alone of 
any significance for this case, station WBKB, owmed by 
Balaban & Katz Corporation, -was operating under due 

authoritv from the Commission. 

* 

i 

On May 6, 1948, by a “Notice of Proposed Rule Mak¬ 
ing,” the Commission instituted proceedings designed to 
amend the table of television assignments (13 Fed. Reg. 
2629; see App. 60). The allocation plan there proposed 
would have made no changes in the channels assigned to 

1 The table of assignments adopted in 1945 appears in 16 Fed. 
Reg. at page 848. 

2 Channel 2-Chicago was in fact occupied by Appellant which 
was authorized by the Commission on July 12, 1938 (6 F.C.C. 36) 
to construct an experimental television broadcast station on fre¬ 
quencies later named “Channel 2.” Pursuant to this authorization 
and periodic renewals of its license (the last renewal for a one- 
year period having been granted on March 26, 1953, and reported 
in F.C.C. Public Notice 88277), Appellant has conducted experi¬ 
mental television broadcasts on Channel 2-Chicago from about late 
1938 to the present time. Experimental television broadcast li¬ 
censes are defeasible, and under the Commission’s Rule 4.102 may 
be cancelled at any time without notice or hearing. 
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Chicago. On July 16, 1948, the Commission issued a 
“Supplemental Notice of Proposed Rule Making’ ’ (13 
Fed. Reg. 4104) and on July 11, 1949, a “Notice of Fur¬ 
ther Proposed Rule Making” (14 Fed. Reg. 4483), neither 
of which proposed to make any changes in the channels 
assigned to Chicago. 

On September 30, 1948, the Commission issued a Report 
and Order (See Vol. I, Part 3, Radio Regulation at page 
91:91) in connection with its television allocation proceed¬ 
ings which is popularly known as the “freeze order.” The 
Commission’s Report and Order concluded that, in order 
not to complicate needlessly the task of devising a new 
table of television channel assignments, no new or pend¬ 
ing applications for television authorizations would be 
acted upon by the Commission until the conclusion of its 
current proceedings. Appellant’s 1948 application was, 
accordingly, precluded from consideration by this “freeze” 
order, which was to remain in effect until the spring of 
1952, as later noted. 

On March 22, 1951, the Commission released its “Third 
Notice of Further Proposed Rule Making” (16 Fed. Reg. 
3072; App. 25-36) which for the first time proposed a 
drastic reduction of the number of VHF channels avail¬ 
able in Chicago for commercial television broadcasting. 
The Third Notice proposed to reduce the number of these 
channels from seven (viz., 2, 4, 5, 7, 9, 11, and 13) to 
four (viz., 2, 5, 7, and 9)—or to a number equal only to 
the existing number of commercial stations in Chicago. 
Existing stations occupying Channels 5, 7, and 9 were 
unaffected by the proposal, but station WBKB was 
operating on Channel 4 which the Commission proposed 
to delete from Chicago. As to this, the Commission’s 
Third Notice stated (App. 27-29): 

“7. In preparing the ‘Table’ of television channel 
allocations set forth in Appendix C attached hereto, 
the Commission proposes to alter existing television 
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authorizations in 31 instances. The alterations with 
respect to Channel 9 in the city of Cleveland, Ohio, 
Channel 5 in the city of Syracuse, New York, and 
Channel 6 in the city of Rochester, New York, re¬ 
sulted from the Commission’s efforts to arrive at an 
equitable distribution of television channels between 
the United States and the Dominion of Canada. The 
remaining 2S channel substitutions resulted from the 
Commission’s efforts to reduce interference, make 
available a reasonable number of channels and to 
effect the maximum utilization of VHF television 
channels in the United States. 1 

“8. The changes which the Commission proposes 
to make with respect to existing authorizations are 
set forth in the following table which contains the 
name of the licensee or permittee 'who presently 
holds a grant of television facilities, the city in which 
such facilities are located, the channel presently as¬ 
signed to the licensee or permittee, and the channel 
which the Commission proposes to substitute for the 
existing channel: 

Present Proposed 

Channel Channel 

Licensee or Permittee City Affected Assignment Assignment 

* * # * • 

(e) Balaban & Katz 

Corporation (WBKB) Chicago, Ill. 4 2 

* * * * 

While the Commission’s Third Notice lumps together 
the 31 proposed channel substitutions, and creates the im- 

1 Appellant has always been critical of this statement. (See 
App. 77-78.) The channel substitution (as, for example, the shift 
of station WBKB from Channel 4 to Channel 2) would not (1) re¬ 
duce interference, (2) make available a reasonable number of chan¬ 
nels, or (3) effect their maximum utilization. The deletion of 
Channel U from Chicago may have achieved these important ob¬ 
jectives; shifting WBKB from Channel 4 to Channel 2 had nothing 
to do with any objective other than protection for WBKB. 

The Commission’s unarticulated premise, in the statement quoted 
above, is that existing stations have a vested right to continue, 
even though the national interest requires deletion of the channel 
on which they are operating. 
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plication that these 31 instances were identical in effect, 
in point of fact the “channel substitution” proposed for 
Chicago was in several particulars distinctive and even 
unique. The usual situation was that such as Dayton, 
Ohio, where the Commission’s rules assigned (and its 
last prior proposal proposed to continue to assign) Chan¬ 
nels 5 and 13. The Third Notice proposed to allocate 
Channels 2 and 7 to Dayton, and proposed the assignment 
of the existing Channel 5 and 13 stations to Channels 2 
and 7, respectively. In only ten of the 25 cities, other 
than Chicago, in which the Commission proposed “chan¬ 
nel substitutions,” did the Third Notice propose to reduce 
the number of VHF channels below the number last pro¬ 
posed in its July 1949 “Notice of Further Proposed Rule 
Making.” 1 In only one other city was cm existing station 
proposed to be shifted to a channel then assigned or pro¬ 
posed for that city , and for which there was an existing 
applicant. 2 Only in Chicago was it proposed to shift an 
existing station to a channel for which there was an exist¬ 
ing applicant (i.e., Appellant) which had both existing 
facilities for, and actual experience in, operating upon 
the channel. 

The Commission’s Third Notice continued (App. 30): 

“9. Should the proposals set forth in attached 
‘Appendix C’ be adopted by the Commission, in 
whole or in part, it is hereby proposed to modify the 
licenses and construction permits held by the licen¬ 
sees and permittees listed in paragraph ‘8’ above so 


1 The ten cities were Atlanta, Birmingham, Cleveland, Grand 
Rapids, Johnstown, Memphis, Milwaukee, Norfolk, Oklahoma City, 
and Syracuse. In Huntingdon, Pittsburgh, Rochester, and Syra¬ 
cuse, the proposal was one to increase the number of assigned 
VHF commercial channels beyond the number previously proposed. 

2 Station WSB-TV, Atlanta, was proposed to be shifted from 
Channel 8 to Channel 11. The existing Commission rules allocated 
Channel 11 to Atlanta, and there were pre-freeze applicants for 
Channel 11-Atlanta. 
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as to substitute in their respective authorizations the 
proposed channels in place of their present existing 
assignments as set forth in paragraph ‘8’ above. In 
the light of the information set forth in paragraphs 
‘5’, ‘6’ and ‘7’ herein, it is the judgment of the Com¬ 
mission that its actions will result in a better utiliza¬ 
tion of television channels in the United States, Mex¬ 
ico and the Dominion of Canada by increasing the 
service area of the stations already on the channels 
in question and reducing the interference which would 
be caused to new stations that will be added to the 
channels in question; will promote the public interest, 
convenience and necessity; and will more fully and 
completely carry out the provisions of the Commu¬ 
nications Act of 1934, as amended. Accordingly, pur¬ 
suant to the provisions of Sections 303(f) and 312(b) 
of the Communications Act of 1934, as amended, the 
licensees and permittees listed in paragraph ‘8’ above 
are directed to SHOW CAUSE in these proceedings 
and in accordance with the procedures hereinafter set 
forth in paragraph ‘8’ above in the event the Com¬ 
mission deletes from their respective cities the chan¬ 
nels listed under the heading ‘Present Channel As¬ 
signment’ and substitutes therefor the channels listed 
under the heading ‘Proposed Channel Assignment’.” 

The “procedures herein set forth” in accordance with 
which the 31 licensees and permittees were directed to 
show cause are those set forth in Paragraphs 12(a) and 
12(b) of the Third Notice. These again require full quo¬ 
tation (App. 32-33): 

“12(a) On or before April 23, 1951, any inter¬ 
ested person who is of the opinion that the proposals 
herein with respect to Appendices C and D should 
not be adopted, or should not be adopted in the form 
set forth herein, may file with the Commission writ¬ 
ten comments (including data, views or arguments) 
concerning said proposals. Interested persons favor¬ 
ing the proposals herein may file such written com¬ 
ments in support thereof. All written comments must 
be clear and specific as to the proposals made therein 
and must be accompanied by supporting engineering 


9 


statements. Comments not accompanied by engineer¬ 
ing statements and engineering statements which are 
not accompanied by comments of the interested par¬ 
ties will not be accepted. No comments or statements 
will be accepted after April 23, 1951, unless a later 
date is provided by Commission Order. 

“(b) On or before May 8, 1951, interested per¬ 
sons desiring to submit written comments (including 
data, views or arguments) in opposition to comments 
or counterproposals filed with respect to the Com¬ 
mission’s proposals herein may file such opposing 
comments which must be accompanied by supporting 
engineering statements. Oppositions to counterpro¬ 
posals will not be accepted by the Commission if they 
advance new proposals nor will they be accepted after 
May 8, 1951, unless a later date is provided by Com¬ 
mission Order.” 1 (Emphasis as in original.) 

On May 7, 1951, Balaban & Katz Corporation filed its 
response to the “Show Cause” order. It stated (App. 
39) that “it will have no objection to the suggested 
change,” but added that “it is understood, of course, that 
the licensee reserves its right to alter the foregoing posi¬ 
tion in the event changes adverse to it are effected as a 
result of the proceedings scheduled to commence on June 
11, 1951.” 

On April 14, 1952, the Commission issued in the tele¬ 
vision allocation its “Sixth Report and Order” (App. 59- 
74). This Report and Order was, in substance, a final 
determination, prescribing a new nationwide table of tele¬ 
vision channel assignments. As to Chicago, the Commis¬ 
sion adopted its proposal contained in the Third Notice to 
allocate only Channels 2, 5, 7, and 9 in the VHF for com¬ 
mercial television broadcasting. The Commission’s Sixth 


1 By order of April 11, 1951 (App. 37-38), the Commission ex¬ 
tended the times for filing “comments” and “oppositions to com¬ 
ments” to May 7, 1951 and May 22, 1951, respectively. By order 
of May 15, 1951 (App. 40-42), the time for filing “oppositions to 
comments” was further extended to June 11, 1951. 
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Report noted that “Balaban & Katz Corporation ad¬ 
vised the Commission that it had no objection to the 
proposed modification of its authorization for Station 
WBKB to specify operation on Channel 2 in lieu of 
Channel 4.” (App. 69.) But the Commission did not 
undertake in its Sixth Report and Order to determine 
Appellant’s rights vis-a-vis Balaban & Katz Corporation. 
This matter was handled in a separate Memorandum 
Opinion and Order, to be described, infra, page 13, after 
statement of the second proceedings as to which the Com¬ 
mission held Appellant should have sought intervention. 

2. The WBKB License Renewal Proceedings. 

Balaban & Katz Corporation, which was a 98% owned 
subsidiary of Paramount Pictures, Inc., was first granted 
a license to operate a commercial television broadcast 
station (using the call letters WBKB) on Channel 4 in 
Chicago in 1943. On January 26, 1949, the Commission, 
acting on the latest application of Balaban & Katz Cor¬ 
poration for renewal of license on Channel 4, refused to 
grant a regular license but instead extended the license 
on a temporary basis subject to any action the Commis¬ 
sion might take as a result of the Supreme Court’s deci¬ 
sion in United States v. Paramount Pictures, Inc., 334 
U.S. 131. 1 

The mentioned Supreme Court decision upheld a lower 
court’s determination that Paramount Pictures, Inc., (and 
various co-defendants, including the principle producers 
of motion picture films) had long been engaged in an un¬ 
lawful conspiracy to restrain trade in the production, 
distribution, and exhibition of films. The cause was re¬ 
manded by the Supreme Court to determine certain ele¬ 
ments of relief. Following the remand, and on March 3, 


1 See The ABC-Paramount Merger Case, 8 Radio Regulation 
540 at 591. 
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1949, Paramount Pictures, Inc. entered into a consent 
judgment, an important feature of which involved the 
divorcement of its production and distribution businesses, 
on one hand, from its exhibition business, on the other. 
This was effected by transferring the production and dis¬ 
tribution businesses to the newly-created Paramount Pic¬ 
tures Corporation, and the exhibition business to the 
newly-created United Paramount Theatres, Inc. Included 
among the properties to be set over to United Paramount 
Theatres, Inc., was the stock interest of Paramount Pic¬ 
tures, Inc. in Balaban & Katz Corporation. 1 

The antitrust litigation presented the Commission with 
a series of problems: viz., whether Paramount Pictures, 
Inc. or its subsidiaries were qualified to hold licenses for 
television or radio broadcast stations, and whether it was 
able in the public interest to consent to the proposed 
transfers of control of the several subsidiary corporations 
(including Balaban & Katz Corporation) from Paramount 
Pictures, Inc. to its two successor corporations. 

About this central core of problems created as an after- 
math of the antitrust litigation, other and even more 
complex problems became clustered. In the first instance, 
Paramount Pictures, Inc. had a substantial interest in 
A. B. DuMont Laboratories, Inc. (licensee of television 
stations in New York, Washington, and Pittsburgh), and 
the problem whether Paramount Pictures, Inc. had “con¬ 
trol” of DuMont was presented. Additionally, in May 
1951, American Broadcasting Company (licensee of five 
television stations and operator of the “ABC” television 
network) concluded an agreement for sale of its proper¬ 
ties and assignment of its licenses to United Paramount 
Theatres, Inc., the sale to be effected by a merger of 
American Broadcasting Company into United Paramount 


1 The ABC-Paramount Merger Case, 8 Radio Regulation 540 at 
562 et seq. 
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Theatres, Inc., the latter company to be renamed Ameri¬ 
can Broadcasting-Paramount Theatres, Inc. 

Among the television stations owned and operated by 
American Broadcasting Company was station WENR-TV, 
operating on Channel 7 in Chicago, and its prospective 
assignment to United Paramount Theatres, Inc. would 
place that company in the position of ownership or con¬ 
trol of television broadcast stations on both Channels 4 
and 7 in Chicago. Rule 3.636 of the Commission’s Rules 
and Regulations prohibits any person from owning, di¬ 
rectly or indirectly, more than one television broadcast 
station serving substantially the same area. To comply 
with this rule against multiple ownership, Balaban & Katz 
Corporation proposed, contingent on the Commission’s 
approval of the merger, to assign the license, and trans¬ 
fer the physical assets, of station WBKB to Columbia 
Broadcasting System, Inc. for a total consideration of 
$6,000,000. An application seeking the Commission’s ap¬ 
proval of this assignment was duly filed "with the Com¬ 
mission, as an important incident of the general merger. 

The Commission designated this complex of matters and 
applications for consolidated hearing by orders entered 
August 8, 1951, August 27, 1951, and January 16, 1952 
(Id. at 547). It should be clear that among the matters of 
significance from the viewpoint of this case were (1) the 
application of Balaban & Katz Corporation dating from 
early 1949 for renewal of its license to operate on Chan¬ 
nel 4 in Chicago, and (2) the joint application of Balaban 
& Katz Corporation and Columbia Broadcasting System, 
dated May 1951, for approval of assignment of the Chan¬ 
nel 4 license from the former to the latter. Hearings on 
these issues w'ere held for 93 hearing days, commencing 
January 15, 1952, and concluding August 20, 1952. (See 
App. 143.) 

On February 9, 1953 (or simultaneously 'with the deci¬ 
sion in Appellant’s case), the Commission concluded, mter 
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alia, that the application of Balaban & Katz Corporation 
for renewal of its Channel 4 license should be granted, 
and the Commission also gave its consent to an assign¬ 
ment of that license to Columbia Broadcasting System, 
Inc. (See App. 151.) 

3. Appellant’s Pleadings. 

On July 24, 1951, Appellant filed a pleading (App. 42- 
49) with the Commission in the allocation proceedings in 
which it pointed specifically to its long-pending Channel 
2 application; recorded its understanding that the televi¬ 
sion allocation proceedings had for their purpose the 
establishment of a national allocation of available televi¬ 
sion channels, and did not involve specific assignments of 
channels to specific groups; expressed the view that Bala¬ 
ban & Katz Corporation had no vested right to own and 
operate a television station in Chicago, and would be re¬ 
quired to compete on a fair and equitable basis -with Ap¬ 
pellant and any other Channel 2 applicants there might 
be; 1 and prayed that the Commission take occasion to 
confirm the correctness of Appellant’s view so that no 
party might be misled to his damage. 

On April 14, 1952, coincident with the adoption of its 
Sixth Report and Order concluding the television alloca¬ 
tion proceedings, the Commission issued a Memorandum 


1 Appellant’s pleading in the allocation proceeding included the 
following (App. 46-47): “If the demands of a national allocation 
system appear to dictate the withdrawal of Channel 4 from Chi¬ 
cago, then any injury to be caused by such withdrawal should be 
borne by those on whom it happens to fall and not transferred to 
others. Zenith, which has suffered no misfortunte because of the 
demands of a national allocation system, should not be penalized 
severely by having a specific assignment made upon the channel 
for which Zenith has long been an applicant. Zenith may not thus 
be submitted to any handicap, disadvantage, or prejudice whatever 
in seeking to establish, on a comparative basis against others, that 
Zenith is best qualified as a licensee to own and operate a tele¬ 
vision station upon Channel 2 in Chicago.” 
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Opinion and Order (App. 56-59), dismissing as moot Ap¬ 
pellant’s request for a declaratory ruling. The Com¬ 
mission’s opinion pointed out (App. 58) that the new 
rules and standards governing all television applications, 
adopted in the Sixth Report and Order, necessitated 
amendment of Appellant’s application. The Commission 
concluded {Ibid): 

“In the event that Zenith amends its application in 
accordance with the rules and regulations adopted in 
the Sixth Report and Order, and continues to seek 
channel 2 in Chicago, it may at that time again raise 
the question of its status, and the status of Balaban & 
Katz Corporation, with respect to that channel.” 
(Emphasis added.) 

Accordingly, Appellant prepared, and on May 29, 1952 
filed, an amended application (BPCT-322) seeking a per¬ 
mit to construct a Channel 2-Chicago television broad¬ 
cast station (App. 74-75). Appellant accompanied its ap¬ 
plication with a “Petition for Declaratory Ruling” (App. 
75-82) in which it again asserted its view that its appli¬ 
cation entitled it to a comparative hearing with any other 
Channel 2 applicants there might be. Appellant also 
pointed to the proceedings before the Commission in the 
so-called ABC-UPT merger case, involving (1) the appli¬ 
cation of Balaban & Katz Corporation for renewal of its 
Channel 4 license, and (2) the application for consent to 
assignment of this license to CBS. Appellant prayed 
maintenance of the status quo and that the Commission 
take no action which would either (1) grant to B & K 
any form of Channel 2 authorization, or (2) permit CBS 
to succeed to any rights of B & K, insofar as Channel 2- 
Chicago was concerned. 1 

1 Appellant’s Petition stated (App. 81): “—Balaban & Katz 
Corporation now holds no Commission authorization capable of 
transfer to Columbia Broadcasting System. Columbia is as free 
as Balaban & Katz, or anyone else, to apply for an authorization 
to operate commercially on Channel 2. It can then compete on 
terms of equality with all others, including Zenith. The Commis- 
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Balaban & Katz filed an opposition to this pleading, 
continuing to assert (1) that Appellant would have no 
right to a comparative hearing, and (2) that, in any event, 
Appellant had not timely raised the question under the 
Third Notice. 2 

On June 16, 1952, Balaban & Katz filed an application, 
on the prescribed form, seeking a permit to construct a 
Channel 2-Chicago station. Appellant thereupon filed its 
“Petition for Comparative Hearing’ ’ (App. 85-90), point¬ 
ing to the fact that conflicting applications of Appellant 
and B & K were pending before the Commission which, 
under law and routine procedures, required a compara¬ 
tive hearing. Again, Appellant urged that no action by 
the Commission could or should be taken on the B & K- 
CBS assignment application “which can affect or appear 
to affect the conflict between Zenith and Balaban & Katz 
Corporation arising out of their mutually exclusive appli¬ 
cations pending before the Commission for permits to 
construct a Channel 2-Chicago television station” (App. 
89). On October 15, 1952, B & K filed with the Commis¬ 
sion a letter (App. 103) requesting dismissal of its Chan¬ 
nel 2 application. The Commission, on January 27, 1953, 
granted a dismissal (App. 104). 

sion may not now, however, give its consent to the transfer from 
Balaban & Katz Corporation to Columbia of a license which, since 
March 1951, has been infirm and which, since the issuance of the 
Commission’s overriding Sixth Report and Order, is foredoomed 
to early, inevitable cancellation. What Balaban & Katz proposes 
to transfer to Columbia (apart from its physical facilities) is not 
a license but a legal argument that the transferee should have an 
important competitive advantage in any contest for Channel 2 in 
Chicago.” 

2 B & K stated (R. 148, not printed in Appendix): “Respondent 
recognizes that the Commission, in its April 11, 1952 Memo¬ 
randum Opinion and Order—stated that Zenith could again raise 
the quesiton of its status. It is submitted that there is no legal 
requirement that Zenith be permitted to participate here, and to 
permit such participation would not be conducive to the proper dis¬ 
patch of the Commission’s business.” 
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4. The Commission’s Decision. 

On February 9, 1953, the Commission issued its Memo¬ 
randum Opinion and Order (App. 140-160), finally de¬ 
termining the controversy pending before it. A majority 
of four (Commissioners Hyde, Sterling, Bartley and Mer¬ 
rill) concluded that Appellant had been guilty of laches 
and had waived the right it would otherwise have had, 
to have its application considered comparatively with 
B & K. The grounds of waiver were stated to be that 
Appellant had (1) failed to afford itself of the opportu¬ 
nity to make timely objection in the television allocation 
proceedings to the proposal to modify the license of 
B & K to specify operation on Channel 2, and (2) had 
failed to attempt to participate in the Channel 4 license 
renewal proceeding by seeking intervention therein. 

The Commission majority agreed with Appellant’s re¬ 
iterated view that its comparative hearing would have to 
be with B & K, and not with any successor in interest. 
The Commission majority concluded that, because of the 
asserted waiver, “Zenith is not entitled to comparative 
consideration with B <& K” and added that, “accordingly, 
we have simultaneously herewith—granted the applica¬ 
tion of B & K for renewal of license of Station WBKB 
on Channel 4 and approved the transfer of that station 
to CBS” (App. 151). Chairman Walker and Commis¬ 
sioners Webster and Hennock each issued separate dis¬ 
senting opinions (Commissioner Hennock concurring in 
that of Commissioner Webster). (App. 152-160.) 

By the same margin of 4 to 3, the Commission rejected 
on April 9, 1953, a Petition for Reconsideration (App. 
166-185) filed by Appellant, and adhered to its previous 
position (App. 206-215). Individual dissents were again 
filed by the three dissenting Commissioners (App. 215- 
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5. The Lancaster Decision. 

During the pendency of Appellant’s application before 
the Commission, a case arose involving almost identical 
facts at Lancaster, Pennsylvania. The record in this 
case is so intertwined with references to the Lancaster 
case, and we shall refer to it so frequently in argument 
to show the inconsistency of the Commission’s position, 
that it is desirable to state its salient facts. As this Court 
may be aware, the Lancaster case has reached this Court 
sub nominibus Peoples Broadcasting Company v. United 
States, Case No. 11,626 and Peoples Broadcasting Com¬ 
pany v. Federal Communications Commission, Case No. 
11,635, and our statement of the facts is documented by 
reference to the Appendix or Record (e.g., Lane. App.) 
filed in those cases. 1 

To Lancaster, the Commission’s table of assignments 
adopted in 1945 had allocated only Channel 4. In August 
1948, WGAL, Inc., (herein called WGAL) was authorized 
to construct, and did construct, a television broadcast 
station operating on Channel 4. (Lane. App. 21.) In the 
television allocation proceedings, the Commission’s Notice 
of Further Proposed Rule Making, of July 11, 1949, pro¬ 
posed no change in the allocations to Lancaster. 2 

1 While this brief was in the mechanics of printing, this Court 
rendered its decision in the Peoples case—too late to do other 
than add this foot-note recognition that the case has been decided. 
The decision in the Peoples case has not, however, any bearing 
upon the issues Appellant is raising, and requires no modification 
of any statement in this brief. Before the Commission, Peoples’ 
and Appellant's applications raised identical issues and were pend¬ 
ing contemporaneously. Peoples was granted, and Appellant de¬ 
nied, a hearing on their respective applications. This antithetical 
treatment resulted, of course, in placing completely dissimilar legal 
issues before this Court, and the Court’s decision in Peoples case 
leaves unaffected the question whether the Commission justifiably 
reached contrary results in the two cases. 

2 Two Commission opinions in the Lancaster case incorrectly 
state that the July 1949 Notice proposed the assignment of Chan¬ 
nel 9 to Lancaster. (See Lane. App. 39, 75.) The Commission’s 
brief in the Lancaster case (p. 6) states the facts correctly. 
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In May 1950, Peoples Broadcasting Company (herein 
called “Peoples”) filed an application for a Lancaster 
Channel 9 station which application was returned since 
Channel 9 was not allocated to Lancaster (Lancaster Bee. 
220 ). 

The Third Notice of Proposed Rule Making proposed 
to delete Channel 4 from Lancaster, substitute Channel 8 
therefor, and included a rule on WGAL to show cause 
why its authorization should not be amended to specify 
operations on Channel 8 in lieu of Channel 4. Several 
weeks after the Third Notice, and on May 4, 1951, Peoples 
first filed a Channel 8 application (Lane. Bee. 222). 
WGAL responded to the show cause order, indicating its 
acceptance (Lane. App. 34-37). Peoples, on May 7, 1951, 
filed a Petition of Objections (Lane. Rec. 5-9) requesting 
a comparative hearing with WGAL, and including the 
request that the show cause order be set aside. The par¬ 
ties thereafter filed a variety of pleadings, Peoples as¬ 
serting and WGAL denying the right to a comparative 
hearing (Lane. App. 37-38). 

On April 14, 1952, on the same day that the Sixth Re¬ 
port and Order was released, the Commission entered a 
Memorandum Opinion and Order (Lane. App. 37-41) dis¬ 
missing the Peoples petition as moot (because of the 
changes in applications required by the Sixth Report), 
but concluding that “in the event that Peoples amends its 
application in accordance with the rules and regulations 
adopted in the Sixth Report and Order, and continues 
to seek Channel 8 in Lancaster, it may at that time again 
raise the question whether it is entitled to a comparative 
hearing with WGAL Inc.—” (Lane. App. 40). The Com¬ 
mission’s opinion in the Lancaster case was identical in 
substance and virtually identical in phrasing with that 
rendered in the present Appellant’s case. 1 No mention 

1 Compare the Commission’s April 14 opinion in Peoples' case 
(Lane. App. 37-41) with its April 14 opinion in Appellant's case 
(App. 56-59). 
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was made in the Lancaster opinion that Peoples had 
sought to set aside the WGAL show cause order, just as 
no mention was made in the Chicago opinion that Appel¬ 
lant-Zenith had not, in Inaec verba, sought to set aside the 
B & K show cause order. Both opinions merely noted 
that Peoples (or Appellant-Zenith) had requested com¬ 
parative hearings with their respective opponents. 

On May 29, 1952, Peoples filed a petition (Lane. App. 
41-47) requesting reconsideration of the Commission’s 
April 14 decision. The thrust of the petition was that 
the Commission had erroneously and arbitrarily “—failed 
to consider the matters of law involved in petitioner’s 
request that (1) the Order to Show Cause (re WGAL-TV) 
be set aside—” (Lane. App. 44), and that Peoples was in 
danger “of having its objections to the WGAL-TV order 
to show cause arbitrarily disregarded—” (Lane. App. 
46). 1 

The Commission Memorandum Opinion and Order re¬ 
leased September 18, 1952 held that “Peoples’ request for 
reconsideration of the dismissal of its request to intervene 
in the WGAL Show Cause proceeding is based on a mis¬ 
conception of the action taken by the Commission in its 
Sixth Report and Order and the Memorandum Opinion 
and Order—of April 14, 1952, herein.” (Lane. App. 83.) 
The proceedings were said to be designed to establish a 
new and revised television channel Assignment Table 
(Ibid.), and that “the accomplishment of that objective 
presented two questions with respect to Lancaster” (Lane. 
App. 84). The first of these questions, a “rule making 
question of a quasi-legislative nature,” was what channels 
should be assigned to Lancaster; the second question, a 


1 WGAL responded that Peoples had neither intervened nor 
sought to intervene in the show cause proceeding (Lane. App. 50). 
Peoples replied that the show cause order was not a proceeding dis¬ 
tinct from the general allocation proceeding, and that it had par¬ 
ticipated in the latter proceeding (Lane. App. 67-68). 
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“separate and distinct” one, presenting “solely a licens¬ 
ing problem, adjudicatory in nature,” was the question as 
to who should be authorized to operate on any channels 
assigned. (Lane. App. 84.) The Sixth Report and Order 
was “limited solely to the assignment question and no 
determination—was made concerning the licensee "who 
would be authorized to operate Channel 8 in Lancaster” 
(Lane. App. 84-S5). The Commission’s April 14, 1952 
opinion “expressly left open the question with respect 
to Peoples’ right to comparative consideration,” and 
“stated that Peoples may ‘—raise the question of whether 
it is entitled to a comparative hearing with WGAL, 
Inc.—’ in the event that Peoples amends its application 
in accordance with the rules and regulations adopted 
herein.” (Lane. App. 85.) Since Peoples has filed an 
amended application and continues to seek a comparative 
hearing, this adequately presents the question for deter¬ 
mination, and Peoples’ petition for reconsideration chal¬ 
lenging the Show Cause order “is without merit and must 
be dismissed.” (Ibid.) 

The Commission proceeded to decide the question thus 
adequately placed before it as to whether Peoples was 
entitled to a comparative hearing with WGAL on Chan¬ 
nel 8. Its conclusion, briefly reached, was that AsKbacker 
Radio Corporation v. Federal Communications Commis¬ 
sion , 326 U.S. 327, w’as determinative and clearly required 
a comparative hearing on the two requests to operate on 
Channel 8. 1 

The reasoning of the Commission did not rely upon 
or even mention the factor in the Lancaster case which 


1 The Commission further determined that, under all the .circum¬ 
stances and in order to preserve service in Lancaster while de¬ 
leting Channel 4, it -would issue a conditional and temporary- 
authorization to WGAL to operate on Channel 8. It is only this 
limited aspect of the Commission's decision which is before this 
Court. 
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it was to regard later as crucial in Appellant’s case. 
This factor is as follows: WGAL’s license to operate on 
Channel 4 was to expire on August 1, 1952, and on April 
29, 1952 it filed a customary application for renewal of 
its license to operate on Channel 4 (see F.C.C. brief in 
Lancaster case, p. 9). In its pleading of June 12, 1952 
(Lane. Rec. 76-81) Peoples requested that the applications 
of WGAL and itself, both for permits to construct a 
CJumnel 8 station, be designated for comparative hearing. 
Peoples’ pleading took notice of the WGAL Channel 4 
license renewal application and made the following ob¬ 
servation which it is desirable to quote in full since ab¬ 
sence of equivalent language in any of its pleadings was 
held fatal to Appellant by the Commission: 

“Although it is not apparent how the Commission 
can grant the said renewal application in view of the 
deletion of Channel 4 from Lancaster as of June 2, 
1952, petitioner has no objection to the operation pro¬ 
posed therein. However, if the renewal application 
is to be regarded under the new television rules as 
an application for renewal of the license of WGAL- 
TV to operate on Channel 8, petitioner is entitled— 
to comparative hearing and consideration of its 
[Channel 8] application with the said renewal appli¬ 
cation.” (Lane. Rec. 80.) 

The Commission proceeded to grant the Channel 4 re¬ 
newal application of WGAL, reporting the grants in its 
Public Notice 78713 of July 31, 1952. 2 It apparently 
agreed with the view of WGAL, in its reply to Peoples 
of June 23, 1952 that “the request of Peoples—is im- 


2 The Commission, in recognition that its Sixth Report and 
Order required the deletion of Channel 4 from Lancaster, neces¬ 
sarily attached the condition to the renewal on Channel 4 that 
“this action is subject to the final determination of the matters 
raised in [the television allocation proceedings] with respect to the 
show cause order which would require Station WGAL to change 
frequency from Channel 4 to Channel 8.” 
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proper” because the application of Peoples “is for a new 
television station to operate on Channel 8” whereas the 
WGAL application was one “for a renewal of its license 
authority to operate on Channel 4. —Therefore, it can be 
seen that there is no conflict between these applications 
which are for different facilities.” (Lane. Kec. 109-110, 
emphasis as in original.) 

STATUTES INVOLVED 

Pertinent portions of the Communications Act and of 
the Administrative Procedure Act are printed as a sup¬ 
plement. 


STATEMENT OF POINTS 

1. It was erroneous and in violation of Section 309 
of the Communications Act of 1934 and Section 8 of the 
Administrative Procedure Act for Appellee Commission 
to dismiss without a hearing Appellant’s application for 
a permit to construct a commercial television station to 
operate on Channel 2 in Chicago. 

2. So long as Appellant’s application remained pend¬ 
ing before the Commission, the Commission was required 
by law and its own rules and regulations to consolidate 
Appellant’s application, and afford Appellant a hearing, 
in any proceeding in which the exclusive licensee of Chan¬ 
nel 2-Chieago was to be determined. Ashbacker Radio 
Corporation v. United States, 327 U.S. 326, 66 Sup. Ct. 
148 (1945); Northwest Airlines, Inc. v. Civil Aeronautics 
Beard, 90 U.S. App. D.C. 158, 194 F. 2d 339 (C.A.D.C., 
1952). 

3. Appellant did not waive its statutory right to a 
hearing upon its application for Channel 2-Chicago by 
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failure to make objection to a rule to show cause issued 
to the then licensee on Channel 4-Chicago in a rule making 
proceeding undertaken by the Commission for the pur¬ 
pose of establishing a nationwide allocation of television 
channels to communities of the United States. Northwest 
Airlines, Inc. v. Civil Aeronautics Board, supra; Matter 
of Peoples Broadcasting Company, 8 Radio Regulation 
275. 

4. Appellant did not waive its statutory right to a 
hearing on its application for Channel 2-Chicago by fail- 
'ure to intervene in a proceeding involving the renewal of 
the license of the then licensee of Channel 4-Chicago. 
Northwest Airlines, Inc. v. Civil Aeronautics Boa/rd, 
supra ; Matter of Peoples Broadcasting Company, supra. 

5. The Commission’s order of April 14, 1952, inviting 
Appellant to refile its Channel 2 application, occurred 
after the alleged waiver was complete, and the refiling of 
said application at the invitation of the Commission served 
to reinstate any of Appellant’s rights which might other¬ 
wise have been lost by the alleged waiver. 

6. The Commission’s theory of waiver is devoid of 
legal substance and contrary to the basic fundamentals of 
fair play in that, among other things, the Commission 
either did not intend, or concealed from Appellant its 
intention, to conduct a hearing to determine the proper 
operator on Channel 2-Chicago in either the allocation 
proceeding or the Channel 4 renewal proceeding. 

7. The doctrine of waiver may not be asserted against 
an applicant for a valuable license in the absence of a 
clear showing of abandonment of its application; it is 
manifestly improper in the face of Appellant’s continued 
and repeated demands for consideration of its application. 
Johnson v. Zerbst, 304 U.S. 458, 58 Sup. Ct. 1019 (1938). 
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SUMMARY OF ARGUMENT 

I. The Commission erroneously determined that Appel¬ 
lant had waived its right to have considered its applica¬ 
tion for a Channel 2-Chicago television station. Appel¬ 
lant’s application was filed in early 1948 and was at all 
times pending before the Commission. By the terms both 
of the Communications Act and the Commission’s own 
Rules and Regulations, the filing of an application is, of 
itself, a sufficient and effective demand that it he con¬ 
sidered, and the Commission was, therefore, at all times 
under a duty to consider and act upon Appellant’s appli¬ 
cation. If the Commission believed that any other pro¬ 
ceeding before it was effective to grant Channel 2-Chicago 
rights to another party, the Commission was confronted 
with Appellant’s application and the necessity of desig¬ 
nating it for comparative hearing in such proceeding. 
Northwest Airlines, Inc. v. Civil Aeronautics Board, 
supra. 

II. A. The theory that Appellant waived (i.e., inten¬ 
tionally or voluntarily relinquished) its right to have its 
application considered is unsupported by any act or omis¬ 
sion of Appellant, and is refuted by the fact Appellant 
filed seven separate documents insisting on the right to 
have its application heard. Appellant waived no right 
regarding its application by failure to seek participation 
in an order issued to B & K to show cause why its li¬ 
cense should not be modified to specific Channel 2 in lieu 
of Channel 4. The show cause order to B & K was is¬ 
sued incidentally to a general rule making proceeding, 
having for its purpose the allocation of television chan¬ 
nels to the communities of the United States, and not 
intended or adapted to assign specific licensees to operate 
upon any channels. In Matter of Peoples Broadcasting 
Company, supra, the Commission squarely and correctly 
held that a party, situated identically as was Appellant, 
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could not inter vene and participate in such a show cause 
order. Appellant cannot be held to have waived its rights 
by failure to seek participation in a proceeding in which 
it would not have been permitted to participate. Appel¬ 
lant and a Lancaster applicant were in identical positions, 
were given identical advisory opinions by the Commission, 
and took identical steps to have their applications con¬ 
sidered. The Lancaster applicant was granted its rights, 
but Appellant was held to have waived its rights by fail¬ 
ing to take certain steps which the Lancaster applicant 
either did not take or was denied the right to take by the 
Commission. 

B. The Commission, responsive to Appellant’s plead¬ 
ings, issued an opinion in April 1952 which specifically 
advised Appellant what steps were required in order to 
have its application considered. Appellant took those 
steps, and having taken them, the Commission could not 
later conclude that Appellant waived its rights by failure 
to take other steps. 

C. The show cause order issued to B & K did not 
run to Appellant, and the context of circumstances in 
which it was issued discloses that Appellant had no stand¬ 
ing or basis upon which to respond to it. Appellant can¬ 
not be held to have waived its right to pursue its applica¬ 
tion because it did not seek participation in a show cause 
proceeding to which it was a stranger. 

III. A. The Commission erroneously determined that 
Appellant waived its right to consideration of its Chan¬ 
nel 2' application by failure to seek participation in a 
proceeding for renewal of B & K’s Channel 4 license. If 
the B & K application concerned only Channel 4, then 
Appellant cannot be charged with having waived its rights 
for failure to seek participation in a proceeding which 
had nothing to do with Channel 2, in which Appellant was 
alone interested. If the B & K Channel 4 application 
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was not what it purported to be, but was deemed by the 
Commission as one for Channel 2, then the Commission 
was confronted by Appellant’s competitive application, 
and was compelled by law to consolidate Appellant’s ap¬ 
plication in the B & K renewal proceedings. 

B. In the Lancaster case, where the identity is again 
exact, the Commission did not require or permit the 
Lancaster applicant to intervene or participate in the pro¬ 
ceedings on its antagonist’s application for renewal of 
license on the to-be-deleted channel. 

C. The B & K renewal application was in fact and in 
law one which was concerned only with Channel 4. The 
Commission’s handling of the application showed that it 
always so regarded it. Appellant was not only under no 
duty to seek participation in the Channel 4 proceedings, 
but had no standing or interest to do so. Appellant was 
entitled to assume that its Channel 2 application would 
be considered in a proceeding specifically fixed to act 
upon its application. It was not required to guess that 
the Commission might later regard the B & K Channel 4 
renewal proceeding as disposing of Appellant’s Channel 
2 application. 


ARGUMENT 

I. THERE COULD BE NO WAIVER OF APPEL¬ 
LANT’S RIGHTS WHILE ITS APPLICATION RE¬ 
MAINED ON FILE. 

A. Introductory. 

This case presents the question whether or not the facts 
justify the conclusion/ reached by the Commission’s major¬ 
ity that Appellant waived its rights to a hearing or any 
consideration of its application. The Commission has 
never denied, and we apprehend does not now deny, that 
but for the alleged waiver Appellant would have been 
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entitled to have its application considered. In the Lan- 
caster case (Matter of Peoples Broadcasting Company, 
8 Radio Regulation 275, printed in Lancaster Appendix 
at 74-93), the Commission made the basic decision that 
a party, situated as Appellant, is entitled as a matter of 
law to a comparative hearing unless, as the Commission 
found as to Appellant, this right has been waived. We, 
•therefore, give sole attention herein to the validity of the 
theories of waiver applied by the Commission. 

B. Appellant’s Pending Application Served Fully to 
Protect Its Rights. 

In full refutation of the two grounds of waiver found 
by the Commission’s majority, Appellant takes its stand 
upon the fact that its application, first filed in February 
1948, was always pending before the Commission. It re¬ 
quired and demanded attention, and pressed for its own 
consideration during the five years it remained pending 
before the Commission. So long as Appellant’s applica¬ 
tion remained pending, it constituted an effective assertion 
of rights, and refuted any view that Appellant waived its 
rights to have its application considered. In dissenting 
Commissioner Webster’s words (App. 158): 

“Out of the welter of facts in this matter, one thing 
remains clear—that an applicant that has duly 
asserted its right to a comparative hearing is being 
deprived of it primarily because the Commission 
failed its own obligation to recognize that right or 
to inform the party that no such right existed so as 
to provide a reasonable opportunity for the pursuit 
of the proper remedy. I do not believe that the Com¬ 
mission should so delay its own determinations or veil 
them in obscurity with the result of depriving parties 
of valuable legal rights which they otherwise held and 
asserted.” 

The Communications Act, the Commission’s Rules and 
Regulations promulgated under the Act, and its unswerv- 
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ing administrative practice of many years, all confirm 
that the filing of a proper application constitutes its own 
request for consideration. Appellant, having filed its 
application in February 194S, was under no duty to make 
its numerous subsequent demands for consideration of its 
application. These demands merely directed the Com¬ 
mission’s attention to its duty, which derived from the 
filing of the application, either to grant it or designate it 
for hearing. Section 309 of the Communications Act 
plainly compels the Commission to take cognizance of ap¬ 
plications before it, in its mandatory requirement that 
the Commission “shall grant” those applications which it 
finds meet the statutory criteria, and “shall formally 
designate—for hearing” those applications which cannot 
be found on their face to meet the statutory criteria. 

Rules 1.371 through 1.377, headed “The Manner in 
Which Applications Are Processed,” and Rules 1.381 
through 1.391, headed “Action on Applications,” set out 
in voluminous detail the manner in which applications are 
handled internally by the Commission staff, are brought 
before the Commission for its ultimate action, and are 
disposed of in conformity with Section 309 of the Act. 
The upshot of these rules is clear recognition that the 
Commission takes it upon itself to process and act upon 
applications before it, with nothing more required of the 
applicant. Thus, Rule 1.3S2 provides that “the Commis¬ 
sion will grant” an application which satisfies the public 
interest and discloses that the applicant possesses the 
requisite qualifications, and when its grant “would not 
preclude the grant of any mutually exclusive application.” 
The complementary Rule 1.3S5 provides that “applica¬ 
tions will be designated for hearing” when, in substance, 
the Commission cannot make the findings requisite for a 
grant without a hearing. 1 These rules are, of course, 

iWe also invite attention to Rule 1.381 which commences that 
“An applicant not desiring to prosecute his application may re- 


nothing more than an administrative translation of the 
requirements of Section 309 of the Communications Act 
and Section 8 of the Administrative Procedure Act 
(5 U.S.C. Sec. 1008). 

This Court’s decision in Northwest Airlines, Inc. v. Civil 
Aeronautics Board, 90 U.S. App. D.C. 158, 194 F. 2d 
339 (C.A.D.C., 1952), conclusively settles that the Com¬ 
mission erred in applying its theories of waiver. In that 
case, Northwest challenged a CAB order, granting to 
Capital Airlines a certificate to conduct non-stop opera¬ 
tions between Cleveland and New’ York, on the ground 
that Northwest had pending a mutually exclusive applica¬ 
tion for the same authority. Northwest did not “enter a 
formal motion that its application—be consolidated” 
wdth the application of Capital Airlines, but it called at¬ 
tention to the fact of mutually exclusive applications in 
exceptions filed to the examiner’s report on a prehearing 
conference held on Capital Airlines’ application. 

This Court set aside the CAB grant to Capital Airlines 
and held that Asbbacker Radio Corporation v. Federal 
Communications Commission, 326 U.S. 327, 66 Sup. Ct. 
148, required a comparative hearing. It pointed out that 
the Ashbacker rule was a “fundamental principle of fair 
play”, that “where two bona fide applications are mu¬ 
tually exclusive, it is ordinarily true that one may not be 
granted without a hearing to both” 1 (Id. at 163, 194 F. 2d 
at 344). This Court found it unnecessary to consider the 
Board’s principal contention that it could not be expected 

quest the dismissal of same without prejudice.” The assumption 
of this rule is, of course, that the applicant who does not request 
dismissal of his application is presumed to be prosecuting it. 

1 Compare Judge Frank’s comment in Grace & Co. V. Civil Aero¬ 
nautics Board, 154 F. 2d 271, 282 (C.A. 2, 1946), that the Ash¬ 
backer case “decided that there may be practical reasons for not 
determining an indivisible controversy in advance, even though 
the first decision will not be conclusive.” 
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to search its files for applications which might conflict 
with the one being considered. 2 The Court rejected con¬ 
tentions that Northwest forfeited its right to a simul¬ 
taneous hearing by not making a request before the ex¬ 
aminer’s hearing began, and by failing to bring home to 
the Board its contentions that an Ashbacker situation ex¬ 
isted until after the Board decided the case. The Court 
held that a formal intervention could do no more than 
advise the Board of what it had already learned, although 
perhaps in informal fashion, namely, that an Ashbacker 
situation existed, and “it would be harsh indeed to deny 
the applicant a fundamental right simply because of the 
informality of his approach” (Id. at 164, 194 F. 2d at 
345). 

The Northwest case clearly comprehends and applies to 
the instant case since, under the Commission’s Act, its 
Rules, and its unvarying practice, the Commission is re¬ 
quired to take note of applications before it and there is 
no necessity, as there may be before the Civil Aeronautics 
Board, to call its specific attention to pending applica¬ 
tions. It is equally clear that the Northwest case is a 
necessary corollary and fortification to the “fundamental 
principle of fair play” announced in the Ashbacker case, 
since otherwise the Ashbacker principle could be con¬ 
stantly and readily defeated by administrative agencies, 
as was done here, by the expedient of requiring an ap¬ 
plicant for a license to engage in a sort of game in which 
he is required to guess in which of several proceedings 
the agency will dispose of the requested facility. The 
Ashbacker rule does not prevent an administrative agency 
from conducting its proceedings in a manner that will 


2 In the present case, Appellant’s application was far from 
hidden in the files. It stood out for all to see, and provoked 
several formal pleadings from B & K and CBS suggesting fanciful 
theories (including those finally adopted) by which Channel 2 
might be disposed of without granting Appellant a hearing. 
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conduce to the dispatch of its business, but it does pre¬ 
clude an agency from entering an order in one proceeding 
which forecloses an effective hearing to an existing ap¬ 
plicant. Western Air Lmes v. Civil Aeronautics Board, 
184 F. 2d 545 (C.A. 9, 1950). The fundamental tenet of 
the Northwest case, as we respectfully submit, is that 
- - Ashbacher rights are not to be defeated by the type of 
shifty administrative procedures epitomized by the de¬ 
cision under review. 

Dissenting Commissioner Webster pointed out that the 
Commission “had and has a duty ” (Emphasis, Commis¬ 
sioner Webster’s) to designate Appellant’s application for 
a comparative hearing under its Rule 1.387(b)(3) that 
“the Commission will on its own motion name as parties 
to the hearing—Any person who, prior to the time the 
application was designated for hearing, had filed with the 
Commission a mutually exclusive application—.” (App. 
155.) The Commission’s answer to this (App. 214) was: 

“The fact that the Commission did not on its own 
motion make Zenith a party to the Balaban & Katz 
renewal hearing cannot be determinative in view of 
the specific provision in Section 1.388 of the Rules 
and Regulations for the filing of petitions to inter¬ 
vene in those instances where the Commission has 
failed on its own motion to name as a party to a 
hearing any person specified in Section 1.387(b)(3). 
The latter section is a statement of the Commission’s 
procedure which sets forth the Commission’s practice 
of designating mutually exclusive applications for 
consolidated hearings. It does not confer fixed rights 
which cannot be waived.” 

We hold this view of the Commission’s majority to be 
grossly erroneous. In the first place, the view of the 
Commission’s majority here seems to be supposing that 
Rule 1.387 is not mandatory but merely an expression of 
normal administrative practice, when convenient; that the 
rule is not an administrative recognition of rights con- 
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ferred by statute but one of convenience which can be 
avoided whenever the Commission chooses. To the con¬ 
trary, Rule 1.387 is a restatement of what the Com¬ 
munications Act, clarified by such judicial interpretations 
as those in Ashbacker and Northwest Airlines , affirma¬ 
tively requires. The law- requires, and Section 1.387 
merely recognizes that the law requires, that the Com¬ 
mission must designate conflicting applications for com¬ 
parative consideration. It is an astonishing proposition 
to suppose that the Commission can avoid its statutory 
duty by the expedient of pointing out that its rules on 
permissive intervention appear to be sufficiently expansive 
to allow an applicant to invoke them. To countenance 
this contention is to make a mockery of the Ashbacker 
and Northwest Airlines cases. 

Moreover, this view of the Commission majority is in 
the teeth of the Northwest Airlines case. The rules of the 
Civil Aeronautics Board 1 state as a permissive ground of 
intervention the fact that the party has a statutory right 
to intervene, but this Court’s precise holding was that it 
was unnecessary for Northwest to pursue its application 
by formally seeking intervention in another proceeding. 
The Board had an affirmative duty under Ashbacker, 
however informally the application was drawn to its atten¬ 
tion, to consider the application of Northwest compara¬ 
tively. The Commission here had a similar affirmative 
duty, imposed by law from the mere filing of the applica¬ 
tion and also recognized in its Rule 1.387(b)(3), to desig¬ 
nate Appellant’s application for comparative considera¬ 
tion with any application which it deemed mutually exclu¬ 
sive. 

1 The Rules of Practice of the Board have long provided (14 
C.F.R. sec. 285.7) that “Any person having a substantial interest 
in the subject matter of any proceeding may petition for leave to 
intervene in such proceeding—. In general, such petitions will 
not be granted unless it shall be found: (i) that such person has 
a statutory right to be made a party to such proceeding-.” 
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Finally as to this point, the Commission's expressed 
view is that Appellant should have intervened in the 
B & K renewal proceeding. As we point out, infra Part 
III hereof, there is no substance to the notion that Appel¬ 
lant was required to guess that its Channel 2 application 
might be extinguished in a proceeding involving Chan- 
net 4. 

TL APPELLANT DID NOT WAIVE ITS RIGHTS BY 
FAILURE TO SEEK PARTICIPATION IN THE 
SHOW CAUSE PROCEEDINGS. 

Before becoming enmeshed in the details and complexi¬ 
ties of the two asserted grounds of waiver, it is desirable 
to state certain fundamentals respecting the doctrine of 
waiver. “A waiver is ordinarily an intentional relinquish¬ 
ment or abandonment of a known right or privilege.” 
Johnson v. Zerbst, 304 U.S. 458, 464, 58 Sup. Ct. 1019, 
1023 (1938). Courts recognize the severity of the doc¬ 
trine and, where important rights are at stake, “indulge 
every reasonable presumption against waiver.” Aetna 
Insurance Co. v. Kennedy, 301 U.S. 389, 393, 57 Sup. Ct. 
809, 811 (1937). Courts “do not presume acquiescence in 
the loss of fundamental rights.” Ohio Bell Telephone Co. 
v. Public Utilities Commission, 301 U.S. 292, 307, 57 Sup. 
Ct. 724, 731 (1937). “[I]f the only proof of intention to 
waive rests on what a party does or forbears to do, his 
act or omissions to act should be so manifestly consistent 
with and indicative of an intent to relinquish voluntarily 
a particular right that no other reasonable explanation 
of his conduct is possible.” Buffum v. Chase National 
Bank, 192 F. 2d 58, 60-61 (C.A. 7, 1951). “[D]oubtful 
situations will not support waiver.” Buder v. Fiske, 174 
F. 2d 260, 268 (C. A. 8, 1949). 

That waiver is harsh and must be sparingly applied 
has thus been repeatedly recognized by the courts. It is 
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a particularly inappropriate doctrine for application by 
an administrative agency except where there is clear and 
compelling proof that the waiver was voluntary and in¬ 
tentional. 

No tenable ground exists for contending that Appellant 
voluntarily and intentionally relinquished its rights, or in 
fact that it even inadvertently relinquished any rights. 
Appellant, with its application on file since early 1948, 
filed no less than seven documents 1 over a period of more 
than a year, insisting that its application was entitled 
to consideration. The Commission’s only notice of Appel¬ 
lant’s application was to issue, in April 1952 (or about 
eight months after Appellant’s first pleading) an opinion 
specifying the steps which Appellant needed to take to 
have its application considered. Appellant took these 
steps. Ten months after this opinion—five years after 
Appellant had filed its application, nineteen months after 
Appellant’s first pleading, eight months after Appellant 
took the steps that the Commission held were alone re¬ 
quired in its April 1952 opinion—the Commission con¬ 
cluded Appellant had waived its rights. The unavoidable 
conclusion is that Appellant was more than diligent in 
pursuing its rights, and the Commission was at least dila¬ 
tory in determining them. 

It is also to be emphasized that the Commission’s 
majority never supplied any rational basis why it felt its 
theory of waiver, based on laches, required application. 
When the harsh doctrines of waiver and laches are ap¬ 
plied, it is usually because the failure to apply them 
would be seriously prejudicial to public or private in¬ 
terests or would require to be done again that which has 
already been done. No element of this nature is presently 
involved. The Commission has never said, and cannot 


1 Dissenting Commissioner Hennock enumerated Appellant’s vari¬ 
ous pleadings (App. 216-217). 
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now say, that Appellant’s allegedly late assertion of its 
rights worked a prejudice to anyone. 1 It made no con¬ 
ceivable difference to any Commission proceedings, or to 
any private rights involved, whether Appellant first called 
attention to its application in July 1951 or in June 1951, 
as the Commission was to conclude in February 1953 
should have been done. 

Turning now to the specific ground of waiver, asserted 
and relied upon by the Commission’s majority, the first 
such ground was Appellant’s failure to appear and seek 
participation in the show cause order issued to B & K. 
We submit that there are a variety of reasons, each in¬ 
dependent of the other and sufficient of themselves, why 
Appellant was not required to pursue its application by 
seeking participation in proceedings which were foreign 
to its application. 

A. The Commission’s Lancaster Opinion Squarely Held 
That No Outsider Might Participate In Its Show 
Cause Orders. 

We place initial reliance on the Commission’s decision 
in the Lancaster case and point to the inexplicable differ¬ 
ence in the principles applied by the Commission in simul¬ 
taneous disposition of the Lancaster and Appellant’s 
case—a difference which impelled dissenting Commis¬ 
sioner Hennock to observe (App. 218) that “the heaviest 
dose of rationalization cannot obscure the inconsistencies 
in the Commission’s decisions with respect to Peoples in 
Lancaster and Zenith in Chicago.” 


1 Dissenting Commissioner Hennock noted (App. 218): 

“-where no injury has been caused to other parties nor to 

its own processes, the Commission should not seek to invoke doc¬ 
trines such as ‘laches' and ‘waiver’ to defeat substantial rights that 
had already matured.” 
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W lien B & K in Chicago and WGAL in Lancaster were 
issued, in the television allocation proceedings, similar 
orders to show cause why they should not vacate Channel 
4 in their respective cities, Peoples (WGAL’s antagonist) 
filed a pleading which argued at length its right to a com¬ 
parative hearing and included, as one sentence in a docu¬ 
ment of length, the simply-uttered request that the show 
cause order to WGAL be set aside. Appellant, in its com¬ 
parable pleading urging a comparative hearing, did not 
include, in so many words, a similar request. The Com¬ 
mission entered substantially identical opinions on April 
14, 1952, in the two cases, neither referring in the Lan¬ 
caster case to the fact that Peoples had challenged the 
WGAL show cause order, nor, in the Chicago case, to the 
fact that Appellant had not challenged, as such, the 
WT3KB show cause order. 

Peoples felt itself seriously aggrieved by the Commis¬ 
sion’s failure to give attention to its challenge to the legal¬ 
ity of the show cause order. Peoples’ Petition for Recon¬ 
sideration raised sharply and forcefully the fact that it 
challenged the validity of the show cause order. In the 
statement of facts {supra, p. 19) we set forth a detailed 
summary of the Commission’s opinion rejecting Peoples’ 
petition. It is fair to characterize this opinion as an in¬ 
dignant rejection of Peoples’ contentions; they were 
*‘without merit” and “based on a misconception” of the 
Commission’s allocation proceedings. It is a strange 
facet of this strange matter that the Commission’s expla¬ 
nation of its allocation proceedings given to Peoples (as 
a rule making proceeding determining only the channels 
to be allocated to various cities, and not an adjudicatory 
proceeding determining what specific licensee should 
occupy any channel) is a substantial paraphrase of the 
first sentence of Appellant’s first pleading in which Appel¬ 
lant recorded its understanding of the television allocation 
proceedings and requested that the Commission confirm 
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the correctness of its view. 1 Since the Commission’s allo¬ 
cation proceedings did not determine which licensees 
should occupy particular channels, it is quite clear, as dis¬ 
senting Commissioner Webster pointed out (App. 155), 
that the Appellant, as an existing applicant, was not re¬ 
quired to reserve any rights in the rule making proceed¬ 
ing within the time provided for submission of comments, 
or counter-comments, to the Third Notice. Commissioner 
Webster stated (App. 155): 

“Such a requirement would have added to a nation¬ 
wide allocation proceeding, complicated enough as it 
was, a series of local licensing proceedings that 
wquld have been productive of much more difficulty 
arid delay in establishing the table of allocations.’ 1 

The stark contrast between the Lancaster and Chicago 
cases speaks for itself. Peoples and Appellant were iden¬ 
tically situated following the Commission’s opinions in 
their causes of April 14, 1952. Appellant is later told it 
waived its rights by failure to attempt to participate in 
the Chicago show cause order. Peoples is later derided 
by the Commission for the folly of its view that it should 
be permitted to participate in the Lancaster show cause 
order. 

This contrast is unexplained, and stands upon the 
record to the detriment of the Commission. The Com¬ 
mission may not be bound by rules of stare decisis in 
determining substantive questions of policy. Federal 
Communications Commission v. WOKO, Inc., 329 U.S. 
223, 228, 67 Sup. Ct. 213, 215-216 (1946); Mester v. United 
States, 70 F. Supp. 118, 122 (D.C.N.Y., 1947), affd, 332 


1 Appellant's pleading of July 24, 1951 stated (App. 43) that 
“Zenith understands that the above-entitled procedings have been 
for the purpose of establishing a national allocation of available 
television channels and do not involve, directly or indirectly the 
assignment of any allocations so made to specific groups or per¬ 
sons.” 
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U.S. 749, 68 Sup. Ct. 70. But no one has ever suggested 
that the Commission might apply in the same proceeding 
different rules of procedure to similarly situated parties, 
with the result that one is accorded, and another is held 
to have waived, his rights. 

B. The Commission's April 1952 Opinion Specified the 
Steps Necessary for Consideration of Appellant’s Ap¬ 
plication, and Appellant Took These Steps. 

The Commission’s Memorandum Opinion and Order of 
April 14, 1952 (App. 56-59) is a second full refutation of 
the notion that Appellant waived its rights to considera¬ 
tion of its application by failure to appear and seek par-* 
ticipation in the order to show cause issued to B & K. 
This Commission opinion was responsive, and disposed of, 
Appellant’s pleading of July 24, 1951, which asked the 
Commission to confirm the correctness of Appellant’s 
understanding as to the allocation proceedings, and con¬ 
tinued that (App. 43): 

“If the Commission’s ‘Third Notice’ is viewed as not 
only allocating Channel 2 to Chicago, but also as 
assigning such channel to Balaban & Katz Corpora¬ 
tion, or creating any preferential rights in Balaban 
& Katz Corporation to the use of such channel to the 
exclusion of Zenith or others, then Zenith respectfully 
prays that it he so advised in order that it may insti¬ 
tute all necessary steps for the protection of its in¬ 
terests” (Emphasis added.) 

The Commission’s opinion, it will be recalled, held that, 
since the Sixth Report and Order of even date, required 
the amendment of all pending applications, Appellant’s 
petition was “moot” and “no determination on its merits 
will be made.” The Commission’s opinion continued 
(App. 59): 

“In the event that Zenith amends its application in 
accordance with the rules and regulations adopted in 
the Sixth Report and Order, and continues to seek 
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Channel 2 in Chicago, it mcuy at that time again 
raise the question of its status, and the status of Bala- 
ban & Katz Corporation, with respect to that chan¬ 
nel.” (Emphasis added.) 

This Commission opinion, and particularly the langu¬ 
age we have underscored, cannot be viewed in any light 
other than as a specific affirmation that Appellant’s plead¬ 
ings, to that point, were in order. As of the date of this 
Commission opinion, Appellant’s dereliction, if any there 
was, was writ large upon the record. B & K had specifi¬ 
cally urged many months before that Appellant had 
waived its rights by failing to seek intervention in the 
show cause order (R. 85). 

The Commission’s opinion was, moreover, an admoni¬ 
tion and direction to Appellant: file your application in 
accordance with the newly adopted rules, and then we 
will take up and dispose of your application in an orderly 
manner as provided by law. Appellant promptly took the 
steps the Commission viewed as necessary; despite this, 
almost a full year later, it was told that it had waived its 
rights, partially because it had failed to seek intervention 
in the show cause order. 

The divergence of the Commission’s views between the 
substantially identical Lancaster and Chicago cases is 
striking. In September 1952, the Commission determined 
as to Peoples: you are wrong in believing you can inter¬ 
vene in the show cause proceeding; that proceeding is 
irrelevant to the question you raise as to your right to 
a comparative hearing; our April 14 opinion said clearly 
you might raise this question by filing and pursuing an 
amended application; having done this, you have done all 
that is necessary or even permissible in order to raise 
the question; we are now ready to decide the question and 
our holding is that you are entitled to a comparative hear¬ 
ing. 
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In February 1953, Appellant was told: while it may 
be true we told you in 1952 that you might raise the 
question of your application merely by amending and 
further pursuing it, the fact as we now discover it is 
that you waived your rights in 1951 by failing to seek 
intervention in the show cause proceeding. 

C. The Show Cause Order Did Not Run to Appellant. 

The show cause order ran to B & K, not to appellant; 
it concerned itself with a license held by B & K, not by 
Appellant; it required a response by B & K, and none 
by Appellant. Given these few truisms, we hold it to be 
an untenable conclusion that Appellant waived valuable 
legal rights by failure to seek intervention in the show 
cause order. 

It was abundantly plain at the outset, as the Lancaster 
case was to confirm, that the television allocation pro¬ 
ceedings were rule making proceedings to allocate chan¬ 
nels to American cities, and not to select or assign specific 
applicants to channels. The Commission’s Third Notice, 
which included the several orders to show cause, made 
provision for comments by those interested in the allocar- 
tions made, and no provision for comments by persons 
situated as \vas Appellant. The Third Notice in propos¬ 
ing a reallocation of television channels to American 
cities, included in its Appendices C and D the proposed 
table of assignments which, as to Chicago, proposed to 
assign Channels 2, 5, 7, and 9 for VHF commercial tele¬ 
casting. The provision for commenting was included in 
Paragraph 12 which provided (App. 32-33) that inter¬ 
ested persons, of opinion that the “proposals herein with 
respect to Appendices C and D should not be adopted” 
(emphasis added), might file written comments (neces¬ 
sarily to be accompanied by supporting engineering state- 
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ments). 1 Interested parties were also given a further 
period of time to file “comments—in opposition to com¬ 
ments or counterproposals.” 

Appellant had no reason to file an initial comment or 
any subsequent comment in opposition to another party’s 
comment. Appellant had historically interested itself in 
Channel 2; it had conducted experimental operations for 
more than a decade on Channel 2; it had a commercial 
application pending for more than three years for Chan¬ 
nel 2. The Commission proposed to retain Channel 2 in 
Chicago—all to the good from Appellant’s viewpoint. Had 
there been any proposal to remove Channel 2 from Chi¬ 
cago, then and only then would a comment and objection 
have been appropriate. Both the clear intendment of the 
Third Notice, and its explicit language, limited comments 
(and oppositions to comments) to those who had a quar¬ 
rel with the allocations made to the various cities. Neither 
the intendment of the Third Notice, nor its language, made 
any provision for commenting upon the show cause orders 
by those who were strangers to these orders. 

The Commission was fully correct in rejecting the plea 
of Peoples to be allowed participation in the Lancaster 
show cause proceeding. The function of the show cause 
order has traditionally been to resolve questions between 
the court or agency issuing the order and a particular 
party subject to its jurisdiction. Its most customary use 
is to require an answer, particularly an earlier answer 
than might otherwise be required. An example of the 
use of the show cause order is provided in Seaboard <& 
Western Airtimes v. Civil Aeronautics Board, 86 U.S. 
App. D.C. 9, 181 F. 2d 777 (C.A.D.C., 1949), wherein this 


1 The requirement that all comments be accompanied by engi¬ 
neering affidavits, which the Commission thought important enough 
to underscore, further proves the inapplicability of the Third 
Notice to Appellant. 



Court issued a show cause order to the Civil Aeronautics 
Board. 

The show cause order, intrinsically, is a restricted, per¬ 
sonalized proceeding—one between the issuer of the or¬ 
der and the person required to respond and malve a show¬ 
ing. It would not appear to be adapted, and has not 
to our knowledge ever been used by the Commission, to 
adjudicate the rights of adversary parties in the nature 
of a comparative hearing. Our research has discovered 
only one case in which it has ever been contended that 
a rule to show cause, though issued to A, could be effec¬ 
tive as to B. The case (Farmers Trust Co. v. Alexander, 
334 Pa. 434, 6 A. 2d 262 (1939)) involved proceedings by 
creditors of a testator against his executors in the course 
of -which the trial judge entered a rule to show cause 
against the executors which -was actually also served on 
the testator’s heirs. The Pennsylvania Supreme Court, in 
holding the rule ineffective as to the heirs, said: “It is 
fundamental that parties not of record, who have not 
hitherto appeared generally in the pending litigation, 
cannot be required to answer a rule [to show cause] not 
addressed to them, merely because they had notice of its 
existence.” 

III. APPELLANT DID NOT WAIVE ITS RIGHTS BY 
FAILURE TO SEEK PARTICIPATION IN THE 
WBKB CHANNEL 4 RENEWAL PROCEEDING. 

A. If the Commission Regarded B & K’s Channel 4 Re-< 
newal Application As One For a Channel 2 License, 
It Was Required to Consider It Comparatively With 
Appellant’s Mutually Exclusive Application. 

The second reason assigned by the Commission why 
Appellant had waived its right to have its application 
considered is the asserted failure of Appellant “to come 
forward with a timely request to intervene in the—pro- 
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seeding” for renewal of B & K’s Channel 4 license (App. 
151). This second ground of alleged waiver is even more 
fanciful, violative of past and current Commission prac¬ 
tice, and barren of legal justification, than the first 
ground of waiver. 

To sketch afresh the proceeding in which Appellant was 
expected to seek intervention, it derived principally from 
the decision of the Supreme Court in United States v. 
Paramount Pictures that B & K’s parent had violated the 
antitrust law's, but it also involved such intertwined and 
diverse questions as Paramount’s control of DuMont, the 
propriety of the proposed ABC-UPT merger, and the 
propriety of the transfers of its licenses from the old 
Paramount corporation to its two successor corporations. 
Among the issues in this expansive proceeding was the 
question whether B & K was entitled to a renewal of its 
Channel 4 license in view of the derelictions of its par¬ 
ent. 

The view that Appellant should have sought to inter¬ 
vene in this proceeding impales the Commission’s major¬ 
ity upon the horns of a dilemma from which it cannot 
escape. The application of B & K for renewal of its 
license wras either for Channel 4 or for Channel 2. If it 
was for Channel 4, as we contend, then Appellant had no 
conceivable right or standing to intervene, and could not 
have waived any rights by failure to seek intervention. 
If, on the other hand, it was in reality one for Channel 
2, then the Northwest Airlines case, supra, confronted the 
Commission squarely, and imposed upon it the clear duty 
to designate Appellant’s application and that of B & K 
for comparative hearing. 

The following timetable points up sharply that, if the 
Commission considered that B & K’s Channel 4 renewal 
application had somehow been metamorphized into one 
for a Channel 2 license, then the Commission had an 
ample opportunity to designate the B & K Channel 4 
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application for comparative hearing with Appellant’s 
Channel 2 application. Of equal importance, the timetable 
shows how inevitably misleading to Appellant was the 
Commission’s handling of the situation. Appellant’s Chan¬ 
nel 2 application was pending from early 194S; B & K’s 
Channel 4 renewal application was pending from early 
1949. In July 1951, Appellant asked the Commission for 
confirmation of its view that the Third Notice in the allo¬ 
cation proceedings did not have the effect of assigning 
B & K to Channel 2, but that Appellant was entitled to 
a comparative hearing to determine who might be licensed 
for Channel 2 operations. As at this date, B & K’s Chan¬ 
nel 4 application was still pending before the Commission 
without action; but within a few weeks (or in August 
1951) the Commission designated B & K’s Channel 4 
application for hearing in the welter of proceedings 
usually styled the ABC-UPT merger case. Clearly, at 
this juncture, if the Commission were of the view that 
the effect of the Third Notice was to convert B & K’s 
Channel 4 application into a Channel 2 application, then 
the Commission was bound to designate Appellant’s Chan¬ 
nel 2 application for comparative consideration. In desig¬ 
nating B & K’s Channel 4 application for hearing, and 
in taking no action on Appellant’s Channel 2 application 
and its pleading asserting the right to comparative con¬ 
sideration with B & K for any Channel 2 rights, the Com¬ 
mission was necessarily determining that Appellant’s 
Channel 2 application was not in conflict with B & K’s 
Channel 4 application, and that the Third Notice had not 
metamorphized B & K’s Channel 4 application into some¬ 
thing other than appeared from its face. 

Similarly, the Commission later disclosed by its action 
that it did not regard the Sixth Report (adopting the 
proposal of the Third Notice to delete Channel 4 from 
Chicago) as converting B & K’s Channel 4 application 
into one for Channel 2. The Sixth Report was released 
on April 14, 1952, and it was on this very date that the 
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Commission issued its decision advising Appellant that 
it might raise the question of its right to a Channel 2 
comparative hearing, simply by refiling and pursuing its 
Channel 2 application. Clearly, the Commission had not 
at this time any notion that Appellant was required to 
pursue its Channel 2 application in the Channel 4 renewal 
proceeding. And, at this time, the B & K Channel 4 ap¬ 
plication had been designated for hearing some eight 
months previously; hearings on the application, and the 
related matters, had been under way for three months. 

It is our view (to be discussed in more detail, infra, 
subsection C) that B & K’s Channel 4 application was 
never other than a Channel 4 application, and that the 
Commission’s actions, as outlined above, demonstrate the 
correctness of this view. But, in summary, it is the thrust 
of our argument at this point that the opinion of the 
Commission’s majority can find no comfort or support in 
the theory that the B & Iv application, while indisputably 
a Channel 4 application when first filed, became some¬ 
where along the line a Channel 2 application as a result 
of the unrelated television allocation proceedings. If the 
Commission considered that the impact of these proceed¬ 
ings at any stage was to convert B & K’s Channel 4 ap¬ 
plication into one for Channel 2, then the Commission 
was confronted with Appellant’s Channel 2 application 
and was required to designate it for comparative hearing 
with the B & K application. It was up to the Commis¬ 
sion to act upon its view. It was not up to Appellant 
to guess at the Commission’s view at the peril of guessing 
wrong. 

B. The Commission’s Lancaster Decision Flatly Contra¬ 
dicts Its Theory of Waiver. 

We turn again to the Lancaster case for the compari¬ 
son devastating to all the Commission majority views. 
WGAL filed an application in April 1952 for renewal of 
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its license on Channel 4 (the old channel). It was, in 
recognition of this filing, that Peoples made its curious 
comment, later to be so pregnant for Appellant, that it 
had no objection to renewal of the WGAL license on 
Channel 4, but if the application were regarded as one 
for Channel 8 then Peoples wanted a comparative hear¬ 
ing. 1 The Commission granted a renewal of the WGAL 
Channel 4 license in July 1952. 

The complexities involved in the WBKB Channel 4 re¬ 
newal should not obscure the comparison. Under Section 
309 of the Communications Act, the Commission may act 
on an application only by (a) granting it if satisfied that 
it meets public interest standards, or (b) designating it 
for hearing, if not satisfied that it meets these standards, 
the hearing to resolve the unsatisfied questions of the 
Commission regarding the application. WGAL’s license 
renewal application presented no difficulties on its face; 
it was, therefore, granted in accordance with the Com¬ 
missions routine and necessary procedures. WBKB’s li¬ 
cense renewal application did present difficulties; it was, 
therefore, designated for a hearing, again in accordance 
with routine and necessary procedures, and as a result 
of which the Commission felt itself able to grant a re¬ 
newal. The Commission accorded both the WGAL and 
WBKB renewal applications the type of standardized, 
routine handling which the respective applications called 
for. 

There was one difference in result, however, to by¬ 
standers Peoples and Appellant. The Commission re¬ 
newed WGAL’s Channel 4 license without prejudice to 
Peoples’ rights. It left for later determination the ques¬ 
tion as to Peoples’ right to a comparative hearing on 
Channel 8, obviously in the view’ that it had no bearing 

i The full text of Peoples' comment appears supra, p. 21. In 
summary, Peoples said it had no objection to a grant of WGAL's 
Channel 4 renewal application, but, however, if it was to be re¬ 
garded as one for Channel 8, then Peoples insisted upon the right 
to a comparative hearing. 
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on the renewal of WGAL’s Channel 4 license. But the 
Commission renewed WBKB’s Channel 4 license with 
prejudice to Appellant, holding it had waived its rights 
by failing to request participation in the Channel 4 re¬ 
newal proceeding. 

The Commission’s second theory of waiver obviously 
cannot stand in the light of its actual handling of the 
Lancaster case. If Peoples uttered magic words when it 
made its request as previously quoted, the Commission 
was very late in discovering it. At the time, it paid no 
attention to this request but renewed WGAL’s Channel 4 
license. Later, it held Peoples entitled to a Channel 8 
comparative hearing, assigning reasons for its decision 
which did not make even passing reference to Peoples’ re¬ 
mark on the renewal application, and which clearly ex¬ 
cluded this as a factor in decision. The holding of the 
Commission’s majority that Appellant waived its rights 
by failure to seek intervention in the B & K renewal pro¬ 
ceeding is in square collision with what the Commission 
actually did in the identical Lancaster case. 

C. B & K’s Renewal Application Involved a Proceeding 
for Channel 4, in Which Appellant Was Not Required 
and Had No Standing to Intervene. 

It is Appellant’s vigorous assertion that the B & K 
Channel 4 renewal application could never be regarded as 
other than one for Channel 4; and that it follows that 
Appellant could not be chargeable with waiver of its right 
to pursue its Chamiel 2 application by failure to seek 
participation in a proceeding that had only to do with 
Chamiel 4. Establishing that the B & K renewal applica¬ 
tion concerned only Channel 4 merely further underscores 
the groundlessness of the majority decision since we 
have shown this decision would remain insupportable even 
if the B & K application were deemed one for Channel 2. 

The application of B & K requested in specific terms 
the renewal of a license to operate on Chamiel 4. It pro- 
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vided engineering details pertinent to an operation on 
Channel 4. Nothing on the face of the application pro¬ 
vided even remote hint that it was other than a Channel 4 
application. The Commission’s ultimate action was to 
grant it as it stood: viz., as an application to operate on 
Channel 4. 

Under these circumstances, it is destructive of adminis¬ 
trative practice for the Commission, for the purpose of 
determining Appellant’s rights, to treat the B & K Chan¬ 
nel 4 renewal application as one for Channel 2. Adminis¬ 
trative agencies, adjudicating private rights, have an 
obligation so to conduct their affairs that interested 
parties may be aware what applications are pending 
before them. An application for a particularized author¬ 
ity cannot be alchemized into a grant for something else. 
The Commission, in its actual handling of the B & K 
Channel 4 application, never took action in any way sug¬ 
gesting that the application had any Channel 2 implica¬ 
tions. It was only in determining Appellant’s Channel 2 
rights that the Commission suggested that the B & K 
application had any Channel 2 implications. 

It is the curious fact that the antagonists in the Lan¬ 
caster and Chicago cases—all four parties—were in agree¬ 
ment that the challengers for the new channel were not 
concerned or affected by the applications of the existing 
stations for renewal of their licenses on the old channel. 
B & K never contended that Appellant was required to in¬ 
tervene in its Channel 4 renewal proceeding, but indicated 
that Appellant had no standing to participate in that pro¬ 
ceeding, saying (App. 102): “Zenith does not have pend¬ 
ing an application which is competing with WBKB’s 
renewal.” 

Appellant never had any basis on which to request 
intervention in B & K’s Channel 4 renewal proceding, 
being unable to file a Channel 4 application. 1 Commission 

1 It would have been pleasant to Appellant to suppose that it 
could have “two bites at the cherry” by (1) intervening in the 
Channel 4 proceeding in an effort to establish that B & K lacked 


Rule 1.364 forbids the filing by an applicant of more than 
one application involving the same class of broadcast 
service. Appellant could have filed a Channel 4 applica¬ 
tion only by withdrawing its Channel 2 application. 2 
Then, indeed, Appellant would have risked the loss of 
Channel 2 rights it had always asserted, since there would 
have been nothing to prevent an immediate grant by the 
Commission of the B & K Channel 2 application pending 
after June 1952. Further in assessing Appellant’s oppor¬ 
tunity to file a Channel 4 application, it is to be recalled 
that (1) the “freeze” was in effect from late 1948 to mid- 
1952 and any Channel 4 application by Appellant would 
have received no action, and (2) the allocation proceed¬ 
ings proposed to delete Channel 4 from Chicago and the 
Commission would not have accepted an application to 
build a station on a channel it proposed to delete. 

The Commission’s handling of Appellant’s application 
is reminiscent of nothing so much as the ancient shell 
game. Appellant, confronted by three shells labelled 
“Channel 2,” “Allocation Proceedings,” and “Channel 4,” 
proceeded in the belief, and so advised the Commission, 
that the pea was under the shell labelled “Channel 2.” 
The Commission’s designation of the B & K renewal ap¬ 
plication for hearing in August 1951, without action on 
Appellant’s application, was a clear determination that 
the pea was not under the shell labelled “Channel 4”; its 
Lancaster determination was that the pea was not under 
the shells labelled “Allocation Proceedings” or “Channel 
4”; its April 1952 decision was a clear statement that 
the pea was under the shell labelled “Channel 2.” But, 
when the Commission very belatedly lifted the shells in 

the requisite qualifications to hold any license, and (2) if this 
effort failed, endeavor to establish in a Channel 2 proceeding that 
Appellant’s qualifications were superior to those of B & K. 

2 In the Lancaster case, the Commission’s Memorandum Opinion 
and Order of November 6, 1952 (F.C.C. 52-1453) refused to waive 
Rule 1.364 for the benefit of Peoples which desired to file both 
full-power and minimum-power applications for Channel 8-Lancas- 
ter. 
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its February 1953 decision, it was to announce that the 
pea was either under the shell labelled “Channel 4j,” or 
under the shell labelled “Allocation Proceedings,” but 
never under the shell marked “Channel 2.’’ Under the 
^circumstances, dissenting Commissioner Hennock was 
correct, and her language was gentle, when she said 
(App. 217): “What action the Commission did take 
must now be regarded as having been misleading to 
Zenith.” 


CONCLUSION 

For the foregoing reasons, Appellant respectfully sub¬ 
mits that the Commission’s Memorandum Opinion and 
Order of February 9, 1953, appealed from, should be set 
aside, and that the Commission should be directed to 
hear and consider Appellant’s application for a permit 
to construct a Channel 2-Chicago commercial television 
broadcast station, comparatively with Balaban & Katz 
Corporation. 

Respectfully submitted, 

Edward K. Wheeler 
Irving Herriott 
Joseph S. Wright 
Attorneys for Appellant 
Zenith Radio Corporation 

Washington, D. C. 

August 7, 1953 

Of Counsel : 

Wheeler & Wheeler j 

704 Southern Building 
Washington 5, D. C. 

Montgomery, Hart, Pritchard & Herriott 
120 South LaSalle Street 
Chicago 3, Illinois 


App. 1 

SUPPLEMENT AS TO STATUTES INVOLVED 


The statute primarily involved is the Communications 
Act of 1934 (48 Stat. 1064, as last amended by the Com¬ 
munications Act Amendments, 1952, 66 Stat. 711), 47 
U.S.C. 151, et seq. Pertinent portions of the Communica¬ 
tions Act read: 

“Sec. 308. (a) The Commission may grant con¬ 

struction permits and station licenses, or modifications 
or renewals thereof, only upon written application 
therefor received by it:— 

“(b) All applications for station licenses, or mod¬ 
ifications or renewals thereof, shall set forth such 
facts as the Commission by regulation may prescribe 
as to the citizenship, character, and financial, techni¬ 
cal, and other qualifications of the applicant to oper¬ 
ate the station; the ownership and location of the 
proposed station and of the stations, if any, with 
which it is proposed to communicate; the frequencies 
and the power desired to be used; the hours of the 
day or other periods of time during which it is pro¬ 
posed to operate the station; the purposes for which 
the station is to be used; and such other information 
as it may require. The Commission, at any time 
after the filing of such original application and dur¬ 
ing the term of any such license, may require from 
an applicant or licensee further written statements 
of fact to enable it to determine whether such origi¬ 
nal application should be granted or denied or such 
license revoked. Such application and/or such state¬ 
ment of fact shall be signed by the applicant and/or 
licensee under oath or affirmation. 

“Sec. 309. (a) If upon examination of any ap¬ 
plication provided for in Section 308 the Commis¬ 
sion shall find that public interest, convenience, and 
necessity would be served by the granting thereof, it 
shall grant such application. 

“(b) If upon examination of any such applica¬ 
tion the Commission is unable to make the finding 
specified in subsection (a), it shall forthwith notify 
the applicant and other known parties in interest of 
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the grounds and reasons for its inability to make 
such finding. Such notice, which shall precede formal 
designation for a hearing, shall advise the applicant 
and all other known parties in interest of all objec¬ 
tions made to the application as well as the source 
and nature of such objections. Following such not¬ 
ice, the applicant shall be given an opportunity to 
reply. If the Commission, after considering such 
reply, shall be unable to make the finding specified in 
subsection (a), it shall formally designate the appli¬ 
cation for hearing on the grounds or reasons then 
obtaining and shall notify the applicant and all other 
known parties in interest of such action and the 
grounds and reasons therefor, specifying with par¬ 
ticularity the matter and things in issue but not in¬ 
cluding issues or requirements phrased generally. 
The parties in interest, if any, who are not notified by 
the Commission of its action with respect to a par¬ 
ticular application may acquire the status of a party 
to the proceeding thereon by filing a petition for 
intervention showing the basis for their interest at 
any time not less than ten days prior to the date of 
hearing. Any hearing subsequently held upon such 
application shall be a full hearing in which the appli¬ 
cant and all other parties in interest shall be permit¬ 
ted to participate but in which both the burden of 
proceeding with the introduction of evidence upon any 
issue specified by the Commission, as "well as the bur¬ 
den of proof upon all such issues, shall be upon the 
applicant— 

“Sec. 316 (a) Any station license or construction 
permit may be modified by the Commission either for 
a limited time or for the duration of the term there¬ 
of, if in the judgment of the Commission such action 
will promote the public interest, convenience, and 
necessity, or the provisions of this Act or of any 
treaty ratified by the United States will be more fully 
complied with. No such order of modification shall 
become final until the holder of the license or permit 
shall have been notified in writing of the proposed 
action and the grounds and reasons therefor, and 
shall have been given reasonable opportunity, in no 
event less than thirty days, to show cause by public 
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hearing, if requested, why snch order of modification 
should not issue: provided, that where safety of life 
or property is involved, the Commission may by or¬ 
der provide for a shorter period of notice. * * *” 

Section 8 of the Administrative Procedure Act (Act of 
June 11, 1946, 60 Stat. 242, 5 U.S.C. 1008) provides as 
follows: 

“In the exercise of any power or authority— 

“(a) No sanction shall be imposed or substantive 
rule or order be issued except within jurisdiction dele¬ 
gated to the agency and as authorized by law. 

“(b) In any case in which application is made 
for a license required by law the agency, with due 
regard to the rights or privileges of all the inter¬ 
ested parties or adversely affected persons and with 
reasonable dispatch, shall set and complete any pro¬ 
ceedings required to be conducted pursuant to sec¬ 
tions 1006 and 1007 of this title or other proceedings 
required by law and shall make its decision. Except 
in cases of willfulness or those in which public health, 
interest, or safety requires otherwise, no withdrawal, 
suspension, revocation, or annulment of any license 
shall be lawful unless, prior to the institution of 
agency proceedings therefor, facts or conduct which 
may warrant such action shall have been called to 
the attention of the licensee by the agency in writing 
and the licensee shall have been accorded opportunity 
to demonstrate or achieve compliance with all lawful 
requirements. In any case in which the licensee has, 
in accordance with agency rules, made timely and 
sufficient application for a renewal or a new license, 
no license with reference to any activity of a con¬ 
tinuing nature shall expire until such application shall 
have been finally determined by the agency.” 
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COUNTER STATEMENT OE QUESTION PRESENTED 


In the opinion of appellee, the question presented by this 
appeal is whether the right to a comparative hearing on an 
application for a television channel is waived where the appli¬ 
cant (a) fails to participate in a show cause proceeding in which 
it is proposed to shift an existing station from another channel 
to the channel applied for, and (b) fails to participate in a 
hearing on the renewal of the existing station's license. 
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BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 

In view of the lengthy and complex background to the 
decision appealed from in this case, it is believed that a more 
nearly chronological statement of the facts will be of assistance 
to the Court. Also, although not properly a part of the facts 
of this case, the history of the somewhat similar situation in 
Lancaster will be included in view of appellant’s reliance upon 
it. 

This is an appeal taken on April 21, 1953, by Zenith Radio 
Corporation from a Memorandum Opinion and Order of the 
Federal Communications Commission adopted, and released, 
on February 9, 1953 (App. 140-160 x ), and a Memorandum 

1 In this brief, references to the printed Joint Appendix appear as (App. 
—) and references to the original Record filed with this Court appear as 
(R. —). References to Pike & Fischer, Radio Regulation are to page 
numbers unless otherwise specified. 
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Opinion and Order adopted on April 8, 1953, and released on 
April 9, 1953 (App. 206-222), denying a petition for recon¬ 
sideration filed by appellant. The Jvlemorandum Opinion and 
Order of February 9, 1953 finalizing a show cause order issued 
by the Commission which directed the modification of license 
of television broadcast station WBKB 2 in Chicago, Illinois, 
to provide for operation on Channel 2 instead of Channel 4; it 
also dismissed the application of appellant Zenith Radio Cor¬ 
poration for a construction permit for a new television broad¬ 
cast station to operate on Channel 2 in Chicago. The relevant 
facts are as follows: 

On February 12,1948, Zenith filed an application (R. 1-43) 
for a new television broadcast station to operate on Channel 2 
in Chicago, Illinois. 3 On May 6, 1948, the Commission insti¬ 
tuted proceedings in Dockets 8736, et al., looking toward 
amendment of its rule incorporating the then existing table of 
assignments for television channels to the cities and communi- 
1 ties of the United States (Section 3.606 of the Rules). 4 On 
September 30, 1948 a so-called ‘‘freeze” order was issued (13 
F. R. 5860), providing that no applications for new television 
stations would be acted upon until the revision of the Table 
of Assignments was concluded. Serious questions had been 
raised as to the validity of the engineering basis upon which the 
then existing Table was constructed, and the continued grant 
of new licenses in accordance with the old Table would have 
♦ seriously impeded formation of a new plan. 

On March 21,1951, the Commission adopted its Third Notice 
of Further Proposed Rule Making in this proceeding, proposing 
a new table of television assignments (App. 25-36). It was 

* On February 12, 1853, after the Commission’s first opinion, the call 
letters of this station were changed to WBBM-TV. In view of the fact 
that the pleadings before the Commission, and the Commission’s decisions, 
use the call letters WBKB, the station will be referred to by that name in 
this brief. The two opinions appealed from are reported at, respectively, 

8 Pike & Fischer, R. R. 883 and 9 Pike & Fischer, R. R. 181. 

* Zenith had received a construction permit in 1941, but the war made « 

construction impossible. In 1946 it had received a second one, which it 
relinquished in 1947 (App. 43-44). 

* This was by a Notice of Proposed Rule Making (13 F. R. 2629). 
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the purpose of the new plan to provide television chan¬ 
nels throughout the United States with proper mileage 
spacings between stations, the existing separations having 
been found to be inadequate, and to insure adequate and 
equitable service to all parts of the United States. In order 
to provide adequate separations, it was necessary to change 
the assignments of a number of existing stations. Paragraph 
8 of the Third Notice set forth each of the changes proposed 
in existing authorizations, stating the licensee or permittee, 
the city, the existing channel and the new proposed channel 
(App. 28-29). Paragraph 9 of the Third Notice directed the 
holders of these 31 authorizations to show cause, pursuant to 
Sections 303 (f) and 312 (b) (now 316) of the Communications 
Act of 1934, as amended, why their licenses and permits should 
not be modified as set forth in the table in paragraph 8 
(App. 30). 

Among the 31 stations affected was station WBKB, licensed 
to Balaban & Katz Corporation, which was then operating on 
Channel 4 in Chicago. 6 Prior to the Third Notice, 7 VHF 
channels had been assigned to Chicago. They were Channels 
2, 4, 5, 7, 9, 11, and 13. The Third Notice proposed the fol¬ 
lowing VHF channels for Chicago: 2, 5, 7, 9, and 11, in addi¬ 
tion to new UHF channels 20, 26, 32, 38, and 44 (App. 36). 
VHF Channel 11 was proposed to be reserved for noncommer¬ 
cial educational use. Channels 4, 5, 7, and 9 were licensed 
to existing stations and Channel 2 would therefore be the only 
available VHF channel to which station WBKB could be 
moved. The Commission therefore proposed to modify the 
license of Balaban & Katz to provide for operation on Channel 
2 and to delete Channel 4 from Chicago. It was also proposed 
to modify the license of station WGAL-TV in Lancaster, 
Pennsylvania, to provide for operation on Channel 8 in lieu of 

* There was an unduly short separation between the Chicago station on 
Channel 4 and station WHBP in Rock Island, I1L It was also desired to 
make possible the use of Channel 4 in Milwaukee, Wisconsin in place of 
Channel 3 by station WTMJ-TV. There had been an inadequate separation 
between Channel 3 in Milwaukee and station WKZO-TV on the same chan¬ 
nel in Kalamazoo, Michigan. 
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Channel 4 (App. 29). 6 The time to file comments on the 
Third Notice expired on May 7,1951 (App. 37-38). The time 
to file oppositions to comments or to counterproposals which 
had been filed expired on June 11, 1951 (App. 40-42). 

Balaban & Katz responded to the Third Notice on May 7, 
1951, consenting to the proposed change in its channel (App. 
39). Zenith failed to file any comment to the Third Notice 
within the time permitted for comments. In the Lancaster 
situation, WGAL, Inc., the licensee of station WGALr-TV, also 
consented to the proposed modification of its license in a plead¬ 
ing filed May 7,1951 (Lane. App. 34) . 7 Peoples Broadcasting 
Company, then an applicant for Channel 8 in Lancaster, filed 
timely objections to the Third Notice on May 7,1951, request¬ 
ing that the proposed modification of the WGAL license be 
set aside, and that Peoples be afforded a comparative hearing 
for Channel 8; in the alternative, Peoples proposed that 
WGALr-TV be moved to Channel 21.® 

After the time for the filing of initial comments upon the 
Third Notice had expired* Balaban & Katz, on May 23, 1951, 
entered into an agreement for the assignment of license of sta¬ 
tion WBKB to Columbia Broadcasting System, Inc. (Colum¬ 
bia), and an application for consent to that assignment was 
filed with the Commission on July 13, 1951. The assignment 

• It was proposed to delete Channel 4 and to assign VHF Channel 8 and 
UHF Channel 21 to Lancaster. 

In its Statement of the Case, Zenith (Br. 5-7) describes the Third Notice 
in a somewhat argumentative manner. While its comparison of the 
changes in Chicago with those in other cities is believed to be irrelevant 
to the issues on this appeal, some comment may be desirable. Thus Zenith 
states (Br. 5) that the number of VHF channels in Chicago available 
for commercial stations was drastically reduced, without mentioning the 
proposed addition of five new UHF channels for commercial use. Its com¬ 
parison (Br. 7) of the VHF channels proposed in the Third Notice on March 
21, 1951, with those previously proposed in the July 11, 1949 Notice is 
without significance, since the July 11, 1949 proposal had been merely a 
proposal, and was withdrawn at the time of the Third Notice. 

7 References to (Lane R. —) and Lane. App. —) are to the Record and 
Joint Appendix filed with this Court in Peoples Broadcasting Company v. 
United States, Case No. 11626, decided August 3, 1953. The Court’s opin¬ 
ion and the Government’s brief in that case detail its relevant history. 

*Vol. 28, pp. 9631-9635, Record filed in this Court in Radio Wisconsin, 
Inc. v. United States, No. 11462. 

• May 7,1951. See 16 F. R. 3441, 3516. 
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was made necessary by the proposed merger of Balaban & 
Katz’ parent corporation, United Paramount Theatres, Inc., 
with American Broadcasting Company, Inc. Since American 
Broadcasting Company and Balaban & Katz were both licen¬ 
sees of television stations in Chicago, one station had to be 
disposed of to comply with the Commission’s multiple owner¬ 
ship rules (Section 3.636,1 Pike & Fischer, R. R. 53: 631). 

On July 24,1951, not only after the time for initial comments 
on the Third Notice had expired, but after the time for re¬ 
sponses to any such comments had expired, 10 Zenith filed an un¬ 
titled pleading (App. 42-49) in which it “recorded its under¬ 
standing” of the Third Notice. Zenith asked the Commission 
to declare that the Notice was merely an allocation proposal 
and that Zenith and other existing or future applicants, “in¬ 
cluding Balaban & Katz Corporation, if it determines to become 
such an applicant,” were upon an equal footing in pursuing 
their applications (App. 49). On August 3, 1951, Columbia 
filed an opposition (App. 50-56) to Zenith’s pleading, stating 
that whether it be considered as a statement or comment, or as 
an opposition to a statement or comment filed pursuant to the 
Third Notice, it was not timely, and substantively contesting 
Zenith’s interpretation of the Third Notice. Balaban & Katz, 
on the same date, filed a motion to strike the Kenith pleading 
on the ground that it was not timely filed, and opposing it sub¬ 
stantively (R. 84-86). Both Columbia and Balaban & Katz 
contended that Zenith had no right to comparative considera¬ 
tion with WBKB for Channel 2. Zenith did not file any reply 
to these pleadings which might have explained its lateness in 
filing its pleading or have answered the substantive contentions 
of Columbia and Balaban & Katz. 

On August 8, 1951, the Commission designated for hearing 
the application for renewal of license of station WBKB. The 
station had been operating under temporary license since 1949 
because antitrust violations of Balaban & Katz’ then parent cor-, 
poration, Paramount Pictures, Inc., had raised questions as to 
its qualifications. On August 27,1951, the transfer application 
was designated for hearing in the same proceeding. This con- 

10 June 11,1951. Ibid. 

273102—03-2 



6 


solidated proceeding involved other matters, including the pro¬ 
posed merger of American Broadcasting Company, Inc., and 
United Paramount Theatres, Inc. The hearing was opened on 
January 15,1952, before an Examiner. It continued for seven 
months, and the record w'as closed on August 20, 1952. After 
an initial decision by the Examiner (released November 13, 
1952), which was followed by the filing of exceptions and oral 
argument before the Commission en banc (on January 5,1953), 
the Commission adopted a final decision in this proceeding on 
February 9,1953 (released the same day), renewing the license 
of WBKB and approving the assignment of license to Colum¬ 
bia. 11 Zenith did not participate in this proceeding and made 
no attempt to do so. It refrained from such action despite 
the facts that (1) the Third Notice had proposed the shift of 
WBKB to Channel 2, for which Zenith had applied; (2) if the 
show cause order were finalized, any renewed WBKB license 
w r ould specify Channel 2; and (3) substantial questions had 
been raised as to Zenith’s standing to object to the show cause 
order. 

During the pendency of the WBKB renewal and trans¬ 
fer proceeding the television allocation proceedings were con¬ 
cluded. On April 11, 1952, the Commission adopted its Sixth 
Report and Order, released on April 14, 1952, 12 in Dockets 
8736, et al. This document recounted the proceedings which 
had preceded it and stated the general considerations support¬ 
ing the adoption of a Tahle of Assignments for the television 
broadcast service (App. 60-68). It adopted a new Table of 
Assignments and other new rules and standards for the televi¬ 
sion broadcast service. The Commission in the Sixth Report 
and Order made a detailed city-by-city analysis of the com¬ 
ments and pleadings which had been received on this phase of 
the proceeding. None of the comments with respect to the 
Chicago proposals opposed the deletion of Channel 4. The 
Commission adopted all of the proposals with respect to Chi¬ 
cago in the Third Notice of Further Proposed Rule Making, in- 

11 In the Matter of the Applications of Paramount Television Productions, 
Inc., et al.. Dockets 10031, et al.; S Pike & Fischer, R. R. 541. 

n Pertinent excerpts are at R. 89 and App. 60. For entire document see 
17 F. R. 3905; Vol. I, Part 3 Pike & Fischer. R. R. 91: 599. 
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eluding the deletion of Channel 4 (App. 68—74). 13 With re¬ 
spect to the show cause order to Balaban & Katz, the Commis¬ 
sion stated (App. 73): 

In view of the foregoing and the pendency of the 
• hearing on the renewal of license of WBKB (Docket 
No. 10033) an appropriate temporary authorization will 
be issued to the licensee of Station WBKB in order to 
permit operation on Channel 2 in lieu of Channel 4. 

With respect to Lancaster, the Sixth Report finalized the chan¬ 
nel assignment changes proposed for the community. But in 
light of the pleadings filed by Peoples, no provision was made 
for the shift of WGAL-TV to Channel 8. 14 

On the same date the Commission adopted separate Memo¬ 
randum Opinions and Orders (App. 56-59; Lane. App. 37—41) 
with respect to the Zenith pleading of July 24,1951, and Peo¬ 
ples’ petition of May 7, 1951, requesting a comparative hear¬ 
ing. These pleadings were both dismissed as moot, since the 
new rules and technical standards adopted that day in the 
Sixth Report and Order made it necessary that all pending 
applications be amended to conform to the new rules and 
standards or be dismissed. The order with respect to each 
pleading specifically stated that no determination on the mer¬ 
its of that pleading was being made, but that if the respective 
petitioner should file an amended application in accordance 

u Contrary to the implications in Zenith’s brief (pp. 5-7), the interests of 
many applicants were adversely affected by the revisions in the aUocation 
table. After the final decision in the proceedings, those applicants which 
had already been through part or all of a hearing before the freeze without 
A na l decision were removed from hearing status and required to refile their 
applications consistent with the new rules and standards. (See, e. g., FCC 
52-301, 52-302, 52-303, 52-304, 52-305, 52-306, 52-307, all dated April 11, 
1952, and involving 20 applicants); in some instances the channels for which 
hearings had been held were deleted. See, e. g.. Daily News Television 
Company, 7 Pike & Fischer, R. R. 839, and pertinent parts of Sixth Report 
and Order: deleting Channel 11 in San Francisco-Oakland area and reserv¬ 
ing Channel 9 for non-commercial, educational use Vol. 1, part 3 Pike & 
Fischer, R. R. 91:992-996a); deleting Channel 6 in Milwaukee and reserving 
Channel 10 for non-commercial, educational use (Vol. 1, Part 3 Pike & 
Fischer, R. R. 91:831-836); and deleting Channel 12 in Philadelphia (VoL 
1, Part 3 Pike & Fischer, R. R. 91:725-729). See also Paramount Television 
Productions, Inc., 8 Pike & Fischer, R. R. 459. 

14 Peoples Broadcasting Company v. United States, Case No. 11626, Joint 
Appendix, p. 132; Vol. 1, Part 3 Pike & Fischer, R. R. 91: 729. 



with the new television rules and standards, it might again 
raise the question of its status. 

On May 29, 1952, Peoples filed an amended application 
(Lane. R. 227-276) and a petition for reconsideration or re¬ 
hearing (Lane. App. 41-47) which was opposed by WGAL, 
Inc. (Lane. R. 65) on June 6, 1952. On June 12, 1952, Peo¬ 
ples also filed a request for a comparative hearing, in which it 
requested that WGAL, Inc’s application for renewal of license, 
then pending since April 29, 1952, be heard in a comparative 
hearing with its application for a construction permit (Lane. 
R. 76). WGAL, Inc., on June 23, 1952, requested that the 
show cause proceedings be concluded, and a modified license 
for operation on Channel 8 be issued to it (Lane. App. 47-53). 
On July 30, 1952 WGAL’s application for renewal of license 
on Channel 4 was granted subject to the final determination of 
the show cause order. On September 16, 1952, the Commis¬ 
sion adopted a Memorandum Opinion and Order 15 granting 
Peoples’ request for a comparative hearing for Channel 8. On 
November 3, 1952, in a second Memorandum Opinion and 
Order, 16 ruling upon a petition for reconsideration filed by 
Peoples from the Commission’s action in providing for interim 
operation of WGAL-TV on Channel 8, the Commission re¬ 
affirmed this decision. It made clear that Peoples was en¬ 
titled to a comparative hearing in light of the expiration of 
the WGAL-TV license, and Peoples’ specific request for a 
hearing in connection with the renewal of that license. 17 

Zenith also filed an amended application for Channel 2 in 
Chicago on May 29, 1952 (R. 95-127). On the same day, it 
filed a petition for a declaratory ruling regarding the status of 
Channel 2, in which it asked the Commission to rule that 
Channel 2 had not been assigned to Balaban & Katz, and to 
maintain the status quo (App. 75-82). It mentioned the con¬ 
temporaneous WBKB renewal and assignment of license pro- 

“ Lane. App. 74; S Pike & Fischer, R. R. 275. 

“Lane. App. 105; S Pike & Fischer, R. R. 508. This opinion was ex¬ 
pressly approved by this Court in its decision in Peoples Broadcasting Com¬ 
pany v. United States, Case No. 11626, decided August 3, 1953. (Slip 
Op. p. 2.) 

17 See excerpt from Lancaster opinion quoted in April 9, 1953 opinion in 
the present case (App. 212). 
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ceeding, which was then in hearing status, but based no claim 
upon it, instead insisting that Zenith was entitled to com¬ 
parative consideration for Channel 2 with anyone who might 
choose to apply for that channel. It took the position that 
Balaban & Katz held no authorization susceptible of transfer 
to Columbia, since Channel 4 was no longer to be available for 
operation in Chicago. . . 

Columbia filed an opposition to this petition on June 9, 
1952 (App. 82-85), claiming that Zenith had relinquished any 
possible right to oppose the assignment of license by failing to 
participate in the proceeding in which the proposed assign¬ 
ment was in issue, and that the Commission’s action in modi¬ 
fying the license of WBKB to specify Channel 2, taken on the 
Commission’s own motion, made the channel unavailable for 
Zenith. Zenith should have participated in the television 
allocation proceeding, said Columbia, if it objected to the pro¬ 
posed modification of license. On June 9, 1952, Balaban <fc 
Katz also filed an opposition to Zenith’s petition of May 29, 
1952 (R. 146-152)“ 

On October 22,1952, Columbia filed a petition for expedited 
consideration (App. 104-117). Columbia here urged the re¬ 
lationship between Zenith’s petitions and the pending pro¬ 
ceeding concerning the proposed merger, the WBKB renewal 
and the transfer of WBKB to Columbia, and advocated a 
speedy disposition of the Zenith petitions to avoid delay in a 
consummation of the merger if it should be approved. 
Columbia sought further relief, not relevant here, concerning a 
temporary authorization to it if the transfer should be ap¬ 
proved before a final disposition of the rights to Channel 2. 
This request evidently flowed from its financial arrangements 
with Balaban <fe Katz. It also again argued that Zenith’s 

“ On June 16, 1952, Balaban & Katz filed an application for an increase 
In power and for a construction permit to accomplish the changeover to 
Channel 2. In connection with this application, Zenith requested a com¬ 
parative hearing with Balaban & Katz (App. 85-90). Both Columbia and 
Balaban & Katz filed oppositions to the petition for comparative hearing 
(App. 90-96 and 96-103). In this set of pleadings, the parties again argued 
the question of whether Zenith had a right to a hearing for Channel 2. 
This application was withdrawn on October 15, 1952 (App. 103), and dis¬ 
missed without prejudice on January 27, 1953 (App. 101). No error is 
assigned on the present appeal with respect to that dismissal. 
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petitions should be denied as a matter of law. Balaban & 
Katz filed a response to this petition on November 3, 1952 
(R. 203-210), agreeing as to the desirability of an early de¬ 
cision on the Zenith petitions, but disagreeing with respect 
to that part of Columbia’s petition affecting Columbia’s rela¬ 
tionship to Balaban & Katz. Zenith also filed an opposition 
to the Columbia petition on November 4,1952 (App. 118-125), 
agreeing that an early decision was desirable but arguing that 
matters of private dispute between Columbia and Balaban & 
Katz could not affect any action by the Commission, and sug¬ 
gesting the grant of a conditional license to it. It also re¬ 
asserted its claim of legal rights to Channel 2. 

By letters dated November 24, 1952, and November 28, 
1952 (App. 126-132), from Zenith and its counsel, Zenith then 
requested special temporary authorization to commence com¬ 
mercial television broadcasting on Channel 2, to commence 
when operation on Channel 4 should terminate. These re¬ 
quests were opposed in a joint letter to the Commission dated 
December 18, 1952, from both Balaban & Katz and Columbia 
(App. 133-140). 

On February 9, 1953 (the same day as its decision in the 
renewal and transfer proceeding, supra, p. 6), the Commis¬ 
sion adopted the decision here appealed from (App. 140-160). 
This Memorandum Opinion and Order reviewed the pleadings 
before the Commission, and summarized the relevant aspects 
of the proceedings which had been held with respect to the 
nationwide allocation of television channels and the renewal 
and assignment of WBKB’s license. The Commission found 
that Zenith had not asserted its interest in these proceedings 
as Peoples had done in Lancaster, that it had failed to avail 
itself of the opportunity to object to or oppose the proposal to 
modify the license of WBKB to specify operation on Channel 
2, and that it had permitted the renewal and transfer hearing 
to run its course without participating therein. Accordingly, 
the show cause order was finalized and Zenith’s application for 
a construction permit dismissed, three Commissioners dis¬ 
senting. 

On February 11, 1953, Zenith petitioned the Commission to 
maintain the status quo and to stay the transfer of license to 
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Columbia until it might pass upon a petition for reconsid¬ 
eration which it was stated was then in preparation (App. 
160-162). On February 12, 1953, the Commission adopted a 
Memorandum Opinion and Order (App. 163-165) stating that 
there appeared to be no valid ground for staying approval of 
the assignment of license, since any action taken by the as¬ 
signor and assignee pending disposition of a petition for re¬ 
consideration could not affect Zenith’s legal rights and would 
be taken with notice that it might be set aside. It stated,, 
however, that no authorization for Channel 2 operation could 
be made until engineering data had been submitted to the 
Commission, and that final issuance of a construction permit 
to Columbia would be deferred until disposition of Zenith’s 
petition for reconsideration. 

The petition for reconsideration was filed on February 20, 
1953 (App 166-185); 10 it was opposed by Columbia (App. 
186-205) and by Balaban & Katz (R. 296-300). It requested 
reconsideration of the opinion finalizing the show cause order 
and dismissing Zenith’s application, and further requested 
that the application be granted unless opposed by other appli¬ 
cants seeking a similar facility. The petition relied heavily 
upon asserted differences in the Commission’s treatment of 
it and Peoples Broadcasting Company. By Memorandum 
Opinion and Order of April 8, 1953 (App. 206-222), the Com¬ 
mission reviewed the entire proceedings, with particular atten¬ 
tion to the asserted inconsistency in the treatment accorded 
Peoples in the Lancaster proceedings, and denied the petition. 
Three Commissioners again dissented. 

The present appeal from the finalization of the show cause 
order and the dismissal of Zenith’s application was filed on 
April 21,1953 (App. 2). No appeal was taken from the order 
approving the renewal of WBKB’s license and the transfer of 
the license to Columbia. On May 20, 1953, upon motion by 
Zenith, this Court stayed the Commission’s orders under re- 

“On March 11, 1953, Zenith also filed a protest to the renewal and 
transfer grants, in purported reliance upon Section 309 (c) of the Com¬ 
munications Act of 1934, as amended. This protest was dismissed on 
March 26, 1953 (FCC 53-351), because the protested actions had been 
taken after a hearing, and thus were not subject to protest under Section 
309 (c). No appeal was taken from this order and it is not in issue here- 
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view pending disposition of the appeal, without prejudice to 
the issuance by the Commission of a special temporary 
authorization for operation on Channel 2 under stated condi¬ 
tions. Such an authorization was issued to Columbia on June 
22, 1953. On July 3, 1953, this Court dismissed motions by 
Zenith to vacate the temporary authorization or modify the 
Court’s stay order. 

SUMMARY OF ARGUMENT 

I 

Television broadcast Channel 2 in Chicago, Illinois, has been 
duly licensed to Columbia as a consequence of two extended 
public proceedings in which the license of Station WBKB, 
Chicago, was modified to specify Channel 2 in lieu of Channel 
4, was renewed for the period ending December 1, 1953, and 
was transferred to Columbia. Although appellant was well 
aware of the pendency of these proceedings, it failed to partici¬ 
pate in a timely fashion in either of them, and thereby waived 
any right to a comparative hearing for Channel 2 until the ex¬ 
piration of Columbia’s current license. 

Ashbacker Radio Corporation v. Federal Communications 
Commission, 326 U. S. 327, and Northwest Airlines v. Civil 
Aeronautics Board, 90 U. S. App. D. C. 158, 194 F. 2d 339, do 
not support appellant’s position. Ashbacker upholds the right 
of an applicant to have his application considered on a com¬ 
parative basis with that of a mutually exclusive application; it 
does not suggest that such rights may not be slept away. 
Northwest Airlines holds that Ashbacker rights may be as¬ 
serted informally, and under certain circumstances belatedly 
in the particular proceedings involved; it does not hold that 
an applicant may deliberately abstain from entering proceed¬ 
ings in accordance with prescribed procedures, and at the same 
time preserve its right to a comparative hearing. 

II 

Zenith cannot be afforded the relief which it seeks—a com¬ 
parative hearing with Balaban & Katz. As a result of final 
orders not appealed from, Balaban & Katz has become a stran¬ 
ger to Channel 2 with no interest in that channel. Zenith 
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stood by and failed to participate in the prolonged renewal and 
transfer proceedings involving WBKB’s license. As a result 
of those proceedings WBKB’s license was renewed and was 
transferred to Columbia. As the orders in that proceeding 
were not appealed, they are not now open to challenge. Thus 
Zenith has not only waived its right to participate in the re¬ 
newal hearing, but has let go by default any opportunity to 
contend that the Commission erred in not consolidating 
Zenith’s application in the renewal hearing. 

Zenith may now obtain for the asking the only hearing which 
may be afforded it—a hearing with Columbia upon its pending 
application for renewal of the license of WBKB upon the ex¬ 
piration of that license on December 1,1953. 

ARGUMENT 

Introduction 

The central issue here presented is whether an applicant for 
television facilities waives his rights to comparative hearing 
on his application by a studied failure to participate in lawful 
Commission proceedings in which the facilities are regularly 
licensed to another. 

Zenith complains of the finalization of the Commission’s 
show cause order proposing to shift station WBKB from Chan¬ 
nel 4 to Channel 2 in Chicago. But Zenith failed to comment 
on the show cause order, adversely or otherwise, during the 
time prescribed for such comment under the Commission’s 
announced procedures. Zenith has never furnished a satis¬ 
factory explanation for this failure to avail itself of the oppor¬ 
tunity to object to the Commission’s proposal. Similarly, 
Zenith complains of the consequences of the renewal and trans¬ 
fer proceedings involving the WBKB license, but it never 
sought to intervene in these lengthy proceedings, and it has not 
appealed either the renewal of license of WBKB or the transfer 
of that license to Columbia. 

The overall allocation proceedings, of which the order com¬ 
plained of was but one small facet, involved hundreds of parties, 
hundreds of communities, and innumerable issues. The Com¬ 
mission was faced with the exceedingly complex task of weigh- 

273102—53 - 3 
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ing and resolving all the technical and policy problems which 
were presented. In light of the magnitude of the problem 
confronting the Commission, and the number of parties whose 
interests might be affected, it was neither illegal nor unreason¬ 
able for the Commission to rely upon all parties to protect 
their interests with timely and pertinent pleadings. 10 Zenith 
failed to meet this burden. 

Zenith’s course of conduct in this matter evidently stemmed 
from the incorrect legal theory that the Commission is without 
power to move an existing station from one channel to an¬ 
other, at least where there is another applicant for such channel 
(App. 46-49, 80-81 ). =1 Relying upon this theory. Zenith felt 
it safe to shun the proceedings involving the show cause order, 
and the renewal and transfer proceedings involving the station 
which was proposed to be moved to the channel Zenith de¬ 
sired. Having failed to make any timely objection to the show 
cause order. Zenith nevertheless thereafter proceeded as if 
that order were nugatory. Zenith was well aware (1) that 
the Commission proposed to shift WBKB to Channel 2. (2) 
that WBKB’s license was up for renewal, and that the re¬ 
newal application and an application for transfer of the station 
to Columbia had been designated for hearing, and (3) that a 
competing applicant may obtain a hearing with the existing 
licensee at renewal time. Yet Zenith failed to make any move 
to participate in the renewal and transfer proceedings. On 
the contrary, the pleadings it did file make it clear that Zenith 
was persisting in the untenable position that what happened 
to WBKB in those proceedings was a matter of indifference to 
Zenith as an applicant for Channel 2. 

Zenith persists in its erroneous theory upon this appeal. 
It has not appealed from the renewal and transfer orders and 
has therefore permitted them to become final and beyond re- 

40 See Red Rit'rr Broadcast ing Co. v. Federal Communications Commis¬ 
sion, 69 App. D. C. 1. 9S F. 2d 2S2. cert. den.. 305 U. S. 625; Ward v. Federal 
Communications Commission. 71 App. D. C. 166. 108 F. 2d 486; Colorado 
Radio Corp v. Federal Communications Commission, 73 App. D. C. 225, 118 
F. 2d 24. 

" See sections 303, 316. Peoples Broadcasting Company v. United States 
(C. A. D. C.). No. 11626. decided August 3,1953. 
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view. Zenith continues to treat as irrelevant the proceedings 
in which it did not participate. At the same time, and quite 
inconsistently with this position, Zenith urges that it is now 
entitled to a comparative hearing with Balaban and Katz, 
the former licensee of Channel 4, which has no present interest 
in Channel 2 whatsoever—even under Zenith’s theory of die 
case. Zenith cannot now be heard to demand that the transfer 
order be treated as a nullity, and that it now be afforded a hear¬ 
ing with Balaban and Katz, the transferor. By the same token, 
appellant cannot be heard to demand at this time a hearing 
with Columbia, the transferee of the WBKB license, as though 
the order renewing WBKB’s license were a nullity and Colum¬ 
bia had received nothing by the transfer. Orders from which 
Zenith has not appealed are not subject to collateral attack in 
the present proceeding. 

Zenith has been “deprived” of a hearing upon its application 
only in the sense that its own actions and omissions have re¬ 
sulted in the loss of an opportunity to compete for Channel 2 
during the present term of the WBKB license. This does not 
mean that Zenith is permanently debarred from Channel 2. 
On the contrary, as the Commission pointed out in the April 
9, 1953 opinion (App. 214-215), Zenith may obtain a com¬ 
parative hearing in connection with the pending application 
for renewal of Columbia’s present license, which expires on 
December 1, 1953. This is the only right which remains to 
appellant. 

I 

The Commission properly finalized the show cause order and 
dismissed Zenith’s application 

A. The show cause proceedings 

The proceedings which resulted in the licensing of Columbia 
on Channel 2, with the consequent dismissal of Zenith’s ap¬ 
plication, essentially started with the Third Notice of Further 
Proposed Rule Making in the television allocation proceeding. 
Zenith here, as later in the case of the Balaban & Katz renewal 
proceeding, failed to participate, while other interested parties 
promptly and clearly made their positions known to the Com¬ 
mission in accordance with prescribed procedures. Having 
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failed to make any timely objection or other comment to the 
proposals in the Third Notice, Zenith could not thereafter com¬ 
plain if the finalization of those proposals operated to its injury. 

The formulation of a new, nationwide Table of Assignments 
for television broadcast stations, with attendant problems in¬ 
volving revision of the technical rules and standards for the 
television broadcast service, required complex judgment of im¬ 
portance to literally hundreds of parties. The presence of exist¬ 
ing stations in operation under the previous rules and regula¬ 
tions further complicated the picture. While the Commission 
could have deleted existing stations entirely at the end of their 
license terms in the process of arriving at a more efficient alloca¬ 
tion of channels, such drastic action would obviously be a last 
resort. The Commission was naturally reluctant to follow such 
a course where the public interest could be served in any other 
manner. Accordingly, in the 31 instances where it was deemed 
necessary to delete a channel then in use, it was proposed in the 
Third Notice to modify the existing license or construction per¬ 
mit to provide for operation on another channel. 

Zenith, without regard to these considerations, apparently 
took the position that the necessary demands of a fair and effi¬ 
cient allocation could not be worked out in any manner which 
might affect an applicant adversely, and that any injury must 
irrevocably fall upon the licensee whose channel was affected 
(App. 46). It contended that the Balaban & Katz license was 
thus necessarily “foredoomed to early, inevitable cancellation” 
(App. 81) if Channel 4 were no longer to be used in Chicago, 
thus refusing to acknowledge that the license could be modified 
to specify another channel. The law, however, is not to that 
effect. Peoples Broadcasting Co. v. United States, C. A. D. C.. 
No. 11626. decided August 3, 1953. 

The proposals in the Third Notice had potentially adverse 
effects upon the interests of numerous applicants. Thus, a 
number of channels for which there were pending applications, 
some of which had been through hearing, were proposed to be 
made unavailable. See Daily News Television Co., 7 Pike <fc 
Fischer, R. R. 839; Paramount Television Productions, Inc., 
8 Pike & Fischer, R. R. 459. Applicants for channels subject 
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to the show cause orders, as well as all other interested parties, 
had full opportunity to object to the proposals in the allocation 
proceedings. It could not be anticipated by the Commission 
how many, if any, applicants would seek to compete for chan¬ 
nels to which existing stations were proposed to be shifted. 
The show cause orders issued to 31 existing licensees and per¬ 
mittees not only afforded protection to their equities and legal 
rights, but provided an opportunity to all interested parties 
to object to the procedure proposed or to suggest alternatives. 
In three instances, upon objection by the licensee, different 
alternatives were adopted in the Sixth Report and Order. 22 
Upon timely objection, the proposal for the modification of 
WBKB’s license was similarly open to full consideration upon 
the basis of comments which might have been directed to it. 

It is clear that in view of the complex of rights and interests 
involved, those who believed that the show cause or other 
aspects of the Third Notice would adversely affect them were 
under an obligation, in the interest of fairness to all parties, 
to make either a timely objection or timely counterproposal. 
Failure to do so, particularly in the case of the show cause 
orders, could only result in prejudice to those who followed 
the prescribed procedures. For the willingness of existing 
licensees to accede to modification of their licenses without 
hearing would obviously depend in large part upon whether 
conflicting rights had been asserted by other parties. 

The show cause order in the Third Notice placed the world, 
including Zenith, on notice that the Commission proposed to 
license Balaban & Katz on Channel 2 in Chicago. Neverthe¬ 
less, despite the fact that appellant “had historically interested 
itself in Channel 2” (Br. 41), it did not file any timely com¬ 
ment or objection to the proposal to move WBKB to Channel 
2. No claim is made that it was unaware of this proposal. 
Instead, the claim is made (Br. 40) that the show cause order 
did not run specifically to Zenith and that the Third Notice 

” These involved WSAZ, Inc., Vol. 1, Part 3 Pike & Fischer, R. R. 91:765, 
WTAR, Vol. 1. Part 3 Pike & Fischer, R. R. 91: 904, and WKY, Vol. 1, Part 3 
Pike & Fischer, R. R. 91: 863. In the first two cases alternative channels pro¬ 
posed by the licensees were adopted, and in the case of WKY no modification 
was made, the show cause order being withdrawn. 
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made no provision for comment by it on the show cause order 
(Br. 40-41). What Zenith has done is to seize upon the 
form of the proposal to substitute Channel 2 for Channel 4 
in WBKB’s license, with complete disregard to its obvious 
substance. 

Although proposed by the Commission pursuant to Sections 
303 (f) and 312 (b) (now 316) of the Communications Act 
of 1934, which required an opportunity to the licensees con¬ 
cerned to show cause why their licenses should not be modified, 
the proposed channel shifts were clearly an integral part of 
the entire proposal in the Third Notice. The cessation of use 
of Channel 4 in Chicago and the shift of station WBKB to 
Channel 2 were interdependent parts of the same plan. Thus, 
paragraph 7 of the Third Notice stated that “In preparing 
the table of television channel allocations set forth in Appendix 
C, the Commission proposes to alter existing television author¬ 
izations in 31 instances” (App. 27), paragraph 8 contained a 
table showing the proposed changes (App. 28-29), and para¬ 
graph 9 stated in part (App. 30): 

Should the proposals set forth in Appendix C [the pro¬ 
posed new Table of Assignments] be adopted by the 
Commission, in whole or in part, it is hereby proposed 
to modify the licenses and construction permits held 
by the licensees and permittees listed in paragraph 8 
above so as to substitute in their respective authoriza¬ 
tions the proposed channels in place of their present ex¬ 
isting assignments as set forth in paragraph 8 above. 

Paragraph 9 also made clear that the time limits set forth in 
paragraph 12 of the Third Notice (App. 32-33) were appli¬ 
cable to objections or comments relating to the proposed sub¬ 
stitutions contained in paragraph 8. And paragraph 4 spe¬ 
cifically provided (App. 26) that “Interested parties may here¬ 
after participate in the proceedings initiated by this notice 
only by complying with the procedures set forth herein.” The 
dispositive fact is that although it clearly was an “interested 
party,” appellant chose not to appear as such. Had Zenith 
filed a timely opposition to the show cause order asserting its 
claim to a hearing before the order could be finalized (as did 
Peoples in the Lancaster situation (supra, p. 4), 23 Balaban & 
Katz might well not have consented to the shift. 24 Instead, 
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Zenith stood by and permitted the existing licensee to assume 
that there was no objection to the proposal to license WBKB 
on Channel 2. 

Balaban & Katz advised the Commission on May 7, 1951, 
that it did not object to the proposals contained in the Third 
Notice (App. 39). Zenith, on July 24, 1951, filed an untitled 
pleading (App. 42-49) which it stated was 

(1) for the purpose of recording its understanding of 
*£he Commission’s "Third Notice of Further Proposed 
Rule Making?'adopted in the above proceedings on 
March 21, 1951, particularly as it affects Channel 2 in 
Chicago, Illinois; and (2) with the prayer that the Com¬ 
mission take occasion to confirm the correctness of 
Zenith’s understanding so that no party may be misled 
to his damage as to the significance of the Commission’s 
action. (App. 42-3.) 

This pleading, which could only amount to a request for a 
declaratory ruling as to the effect of the Third Notice, did not 
contain a request for leave to be filed late in response to the 
Third Notice. It stated Zenith’s purported understanding, 
contrary to the explicit language of the show cause order, that 
the current proceeding did not involve, directly or indirectly, 
any assignments to specific groups or persons (App. 43). 

At a first reading, this pleading appears to be an after-the- 
fact attempt to retrieve a lost position, since the Third Notice 
clearly envisaged the licensing of Balaban & Katz on Channel 
2 and Zenith had just as clearly failed to make a timely objec¬ 
tion to that proposal. Actually, however, the pleading con¬ 
stituted an unarticulated argument that the Commission could 
not so modify Balaban & Katz’ license, and that the Com¬ 
mission had no alternative but to destroy that license if Chan¬ 
nel 4 was not to be used in Chicago. For the substance of the 
pleading is that Balaban & Katz has no vested right to operate 
in Chicago and that it had never filed an application for Chan¬ 
nel 2, nor otherwise disclosed any interest in that frequency 

** On May 7,1951, Peoples filed an objection to the WGAL-TV show cause 
order, requesting a comparative hearing for Channel S, p. 4, supra. 

* Balaban & Katz’ consent was filed on May 7, 1951, the last day for 
filing initial comments to the Third Notice. 
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(App. 46). The pleading also contends that if Balaban & 
Katz should file an application for Channel 2, that application 
should be considered on a comparative basis without any pri¬ 
ority, preferential status or advantage because of Balaban & 
Katz’ prior license (App. 48). The July 24, 1951 pleading 
concludes with a request that the Third Notice be declared 
solely an allocation proposal, and that Zenith and other appli¬ 
cants, including Balaban & Katz, “if it determines to become 
such an applicant, are upon an equal footing in pursuing their 
respective applications ”• (App. 49; emphasis added.) 

Thus a careful reading of the pleading shows that Zenith was 
not attempting to rectify its failure to make a timely objection 
to the proposal in the Third Notice, nor was this failure the 
result of any oversight or neglect. On the contrary, Zenith 
refused to recognize that the Commission might properly 
modify Balaban & Katz’ license without terminating that 
license. It sought, instead, to place Balaban & Katz (or its 
possible assignee, Columbia) in the position of a new applicant 
whose past record of performance as a licensee on Channel 4 
would be unavailable for consideration in any future compara¬ 
tive hearing. In no other way could Balaban & Katz be 
placed upon “an equal footing” as an applicant. That this 
was Zenith’s intention is put beyond doubt by the consistent 
nature of its later actions, discussed infra. 

At this stage of the matter, then, Zenith had consciously by¬ 
passed the opportunity to participate in the allocation pro¬ 
ceedings, and to urge that the particular proposal with respect 
to Chicago not be adopted or that it be modified. 

Zenith contends that subsequent actions taken by the Com¬ 
mission establish that there was no occasion to file objections 
in the allocation proceedings, and that Peoples had erred in 
doing so (Br. 39). In particular, Zenith relies upon the opin¬ 
ions dismissing its July 24,1951 pleading and Peoples’ petition 
for comparative hearing (Lane. App. 37), and the opinion 
reaffirming the dismissal of Peoples’ petition (Lane. App. 74). 
But examination of those opinions makes clear that the dis¬ 
missal in each case was based purely on the fact that as a result 
of the adoption of the Sixth Report, neither Peoples nor Ze¬ 
nith currently had on file a valid application consistent with 
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the newly adopted rules. Accordingly, the petitions were 
ruled moot. The April 14, 1952 opinions in the Lancaster 
case and the present case were substantially identical, as ap¬ 
pellant itself points out (Br. 36). Both expressly stated that 
no determination on its [the petition’s] merits would be made 
(App. 59; Lane. App. 40). Both decisions and the subsequent 
reaffirmance of the Peoples’ decision were rested on mootness. 
Yet, Zenith manages to torture the Peoples opinions into a 
disapproval of Peoples’ procedure (Br. 39), and the Zenith 
opinion into an approval of Zenith’s procedure (Br. 38-39). 
Plainly none of these opinions is susceptible to the construc¬ 
tion placed upon it by appellant. 

The September 16, 1952 opinion (Lane. App. 74) reaffirm¬ 
ing the Commission’s April 14, 1952 opinion in Lancaster did 
not hold that Peoples had erred in objecting to the WGAL-TV 
show cause order. It did hold that the dismissal for moot¬ 
ness had been proper and that the adjudicatory aspect of the 
show cause order had been left open in the Sixth Report and 
Order, which was also released on April 14, 1952. The Sep¬ 
tember 16, 1952 opinion stated (Lane. App. 84r-85): 

Our decision in the Sixth Report and Order was lim¬ 
ited solely to the assignment question and no deter¬ 
mination in these rule making proceedings was made 
concerning the licensee who would be authorized to 
operate Channel 8 in Lancaster. The Memorandum 
Opinion and Order [of April 14] did not attempt to 
make any disposition on the merits of the contested 
issues involved in the show cause order. 

The April 14, 1952 orders with respect to Zenith and Peoples 
therefore did not erase what had gone before; nor did they 
either create or destroy the vitality of the parties’ responses to 
the Third Notice. 

The Commission had before it in the case of Peoples, as it 
said in its September opinion, “the question raised by the 
WGALr-TV Show Cause Order and reserved by us in our Mem¬ 
orandum Opinion and Order of April 14, 1952, namely the 
licensee to be authorized to operate on Channel 8 assigned to 
Lancaster in the Sixth Report and Order” (Lane. App. 85). 
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Zenith, like Peoples, was advised in the April 14, 1952 opin¬ 
ion that it could again raise the question of its status with 
respect to the Third Notice upon filing an amended applica¬ 
tion. It filed such an application on May 29, 1952 (App. 
74-75), together with a “Petition for a Declaratory Ruling Re¬ 
garding the Status of Channel 2 in Chicago and for Ancillary 
Relief” (App. 75-S2). This petition for a declaratory ruling 
made essentially the same arguments with respect to the Third 
Notice as did the earlier petition of July 24,1951. Insofar as 
Zenith’s status with respect to the Third Notice and the show 
cause proceeding was concerned, the petition served, as the 
April 14, 1952 order had stated would be the case, to preserve 
Zenith’s right to a determination of that status. That de¬ 
termination was made in the orders appealed from, where the 
Commission found that Zenith had not timely challenged the 
show cause order and could not challenge it belatedly. 

The cases of Ashbacker Radio Corp. v. Federal Communica¬ 
tions Commission, 326 U. S. 327, and Northwest Airlines v. 
Civil Aeronautics Board, 90 U. S. App. D. C. 158,194 F. 2d 339, 
are not in point here. Ashbacker upheld the right of mutually 
exclusive applicants to a comparative hearing, but it does not 
hold that such a right cannot be waived. Any claim of Ash¬ 
backer or other rights arising under the particular circum¬ 
stances here had to be asserted within the time prescribed by 
the Commission or were necessarily abandoned. The North¬ 
west Airlines case stands for the proposition that Ashbacker 
rights are of an importance such that some informality in their 
assertion should be countenanced by an administrative agency. 
But the Northwest Airlines decision did not deal with a situa¬ 
tion in which the agency had specifically provided, as was done 
here, a procedure with fixed time limits within which interested 
parties may assert their interests. 25 The Northwest Airlines 
doctrine cannot properly be expanded to hold that well pub¬ 
licized and reasonable agency procedures may be ignored when¬ 
ever there may sebsequently be a claim of Ashbacker rights. 

* Subsequent to the Northwest Airlines decision the Civil Aeronautics 
Board has amended its rules to make explicit the burden upon one desiring 
to have his application consolidated for consideration in an existing pro¬ 
ceeding to make a timely request therefor. C. A. B. Procedural Regulations, 
Sec. 302.32, effective September 15,1952,14 C. F. R. 302.12. 


Such a doctrine would go far to destroy the power of an agency 
to regulate its procedures in a manner which is efficient and 
protects the rights of those who rely upon the procedures. 

If Zenith believed that the modification of WBKB’s license 
to specify Channel 2 constituted an occasion requiring com¬ 
parative consideration, it failed to assert that claim either 
clearly or in timely fashion. The obvious prejudice to those 
parties who proceeded upon the basis that every other in¬ 
terested party would comply with the Commission’s procedures 
in an unusually complex proceeding, made a clear and timely 
assertion of adverse claims essential. Zenith failed to avail it¬ 
self of the opportunity afforded it to participate. Zenith can¬ 
not now claim error if the proceeding was concluded in accord¬ 
ance with the procedures under which the Commission had 
announced that it would be conducted, and if Zenith was not 
accorded a right it forebore to assert. 

B. The renewal proceedings 

It has been pointed out, supra, that Zenith abstained from 
any timely participation in the show cause proceedings. 
Having done so, it could not reasonably assume that the show 
cause order would not be finalized. The modification of 
WBKB’s license had been directed on the Commission’s own 
motion and had been consented to by the licensee. There had 
been no timely objection, and both Columbia and Balaban & 
Katz had objected to consideration of Zenith’s late pleading as 
untimely (App. 50; R. 84). Substantively, the pleading con¬ 
stituted only a vigorous assertion that the Commission was not 
proposing what the Third Notice made quite clear, and what 
the other parties understood, the Commission was proposing. 
Balaban & Katz’ renewal application was designated for hear¬ 
ing on August 8,1951, within a month of Zenith’s pleading and 
five days after Columbia and Balaban & Katz had objected to 
the untimeliness of that pleading. 

Zenith should therefore have recognized that if these objec¬ 
tions should be sustained, WBKB was prospectively a Channel 
2 station, and that if Zenith wished to obtain a license for a 
station on Channel 2, it was vitally interested in any proceed¬ 
ings in which the continuation of WBKB’s license was at stake. 
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Yet Zenith failed to intervene or seek to intervene in the pro¬ 
longed and highly publicized renewal hearings involving 
WBKB. 

Zenith’s curious pattern of conduct is perhaps best explained 
by the pleadings it filed. Both the July 24, 1951 pleading, 
which did not even seek late intervention in the show cause 
proceedings, and the May 29, 1952 petition for a declaratory 
ruling, which did not seek intervention in the renewal proceed¬ 
ing, were premised on an incorrect legal theory. Despite the 
plain language of Section 312 (b) of the Act (now 316), Zenith 
refused to recognize that the Commission could lawfully move 
an existing station from one channel to another on its own 
motion. Compare Peoples Broadcasting Company v. United 
States, C. A. D. C., No. 11626, decided August 3, 1953. What 
Zenith did not believe could lawfully be done, it in effect 
treated as not having occurred. 

When Zenith filed its petition for a declaratory ruling on May 
29,1952, the show cause order proceeding had been essentially 
completed by the Sixth Report and Order, and the consolidated 
hearing on WBKB’s renewal and the proposed transfer of 
WBKB to Columbia was in hearing status. The hearing had 
commenced on January 15, 1952 (see 8 Pike & Fischer, R. R. 

550) , and the hearing record was not closed until about seven 
months later, on August 20, 1952 (see 8 Pike & Fischer, R. R. 

551) . 

Knowing as it did that a hearing was then in progress in 
which Balaban & Katz was seeking renewal of its license and 
Columbia a transfer of that license to it, and that the Commis¬ 
sion’s Sixth Report and Order had specified the pending re¬ 
newal proceeding as the reason for not finalizing WBKB’s 
channel shift to Channel 2, Zenith filed its petition for a de¬ 
claratory ruling. The May 29, 1952, petition specifically re¬ 
ferred to the pending hearing (App. 75, at 80). But despite the 
fact that it was established Commission policy to award a 
comparative hearing at renewal time to a new applicant seeking 
the same facilities (see Hearst Radio, Inc., 6 Pike & Fischer, 
R. R. 994, June 18, 1951; Narragansett Broadcasting Co., 7 
Pike & Fischer, R. R. 37, May 9, 1951), Zenith clearly chose 
not to rely upon the fact that the Commission had been unable 
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to determine without a hearing that a grant of the renewal 
application was in the public interest (App. 80-81). It main¬ 
tained essentially the same position taken in its previous (July 
24, 1951) petition, stating more categorically its position that 
the deletion of Channel 4 in Chicago could only have the effect 
of terminating Balaban & Katz’ license (App. 80-81). 

The relief sought in the petition was as follows (App. 81- 
82): 

Wherefore, Zenith respectfully prays the Commission 
(1) issue a ruling declaring that the above-entitled 
[the television allocation] proceedings do not constitute 
an assignment of Channel 2 in fact to Balaban & Katz 
Corporation and that Zenith and any other applicant 
for the channel, including Balaban & Katz Corporation 
if it determines to become an applicant, are upon an 
equal footing in pursuing their respective applications; 
and (2) maintain the status quo in respect to Channel 2 
in Chicago in the manner and particulars set forth above. 

Thus Zenith, without directly contesting the validity of the 
renewal proceedings, and without dignifying them with an 
appearance, chose to stand aside and permit the Commission 
and the interested parties to proceed, so to speak, at their peril. 
It appears that Zenith’s purpose was to avoid any competitive 
hearing in which the other party might have “an important 
competitive advantage,” which could only be such advantage 
as might accrue from a past record of performance. To this 
end, Zenith insisted that any other party must apply “upon an 
equal footing” (App. 81). It therefore refrained from enter¬ 
ing the renewal proceeding in which it could have secured a 
comparative hearing. 

When the Commission adopted its decisions of February 9, 
1953 and April 9, 1953 (App. 140, 206), ruling upon the plead¬ 
ings before it, it reached the only conclusion permitted by the 
facts—that Zenith had failed to show any interest in the hear¬ 
ings conducted with public notice, and pursuant to proper pro¬ 
cedures. The Commission could not ignore the record before 
it and require Columbia and Balaban & Katz, which had just 
gone through a hearing lasting a year, to start all over again in 
a new hearing against Zenith. Zenith’s application was dis- 
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missed, but without prejudice to its refiling its application and 
obtaining a hearing at the expiration of the next renewal pe¬ 
riod (December 1,1953). 

Zenith in effect suggests that it was misled by the Commis¬ 
sion. But Zenith’s conduct shows a persistence in relying upon 
its erroneous theory, at a time when there could no longer be 
any question of a misunderstanding. Its actions throughout 
the proceedings before the Commission, and now before this 
Court, were clearly not the result of its being misled by the 
Commission but rather the result of its own determination as 
to the procedure it believed would best serve its interests in the 
light of its own view as to the effect of the proceedings. In its 
February 9, 1953 opinion on the renewal and transfer the 
Commission renewed WBKB’s license and transferred it from 
Balaban & Katz to Columbia. In the February 9,1953 opinion 
here under review the Commission ruled that Zenith’s failure 
to intervene in the renewal proceeding was fatal to its claim 
to a comparative hearing for Channel 2 at that time, since the 
renewal hearing had been in effect a Channel 2 hearing. De¬ 
spite this opinion, Zenith not only failed to ask the Commis¬ 
sion to reopen the renewal proceedings, it jailed to appeal the 
renewal and transfer orders. Thus Zenith has permitted the 
renewal and transfer orders to become final, and beyond review. 

With respect to the renewal proceedings, Zenith’s abstention 
is in marked contrast to Peoples’ diligent protection of its own 
interests. As soon as WGAL, Inc., filed its renewal application 
for Channel 4 in Lancaster, Peoples filed a pleading specifically 
seeking intervention if the renewal proceeding on Channel 4 
were to be regarded as affecting Channel 8 (for which Peoples 
had applied) (Lane. R. 76). In light of this pleading, and 
Peoples’ timely objection to the Lancaster show cause order, 
the Commission made its renewal of WGAL, Inc.’s license on 
Channel 4 conditional on the outcome of the show cause pro¬ 
ceedings. In light of Zenith’s failure to intervene in either 
proceeding, the Commission made the renewal of WBKB’s 
license final. 

The consequence of Zenith’s conduct is to bar it from a 
comparative hearing for Channel 2 as quickly as it would other¬ 
wise have had one. This does not mean that it is forever de- 
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barred from competing for the channel. Quite the contrary. 
Columbia’s present license expires on December 1, 1953, and 
Zenith is entitled to a comparative hearing for the channel if 
it so desires in connection with Columbia’s presently pending 
application for renewal. 20 

Upon the basis of the record detailed above, Zenith’s reliance 
upon the decisions in Ashbacker Radio Corporation v. Federal 
Communications Commission, 326 U S. 327, and Northwest 
Airlines, Inc. v. Civil Aeronautics Board , 90 U. S. App. D. C. 
158,194 F. 2d 339, and Section 1.387 of the Commission’s Rules 
is unfounded. These authorities will not support the conten¬ 
tion that, regardless of Zenith’s own conduct it retains a right 
to an immediate comparative hearing for Channel 2. 

The familiar Ashbacker decision, as pointed out supra, p. 22, 
stands for the proposition that the Commission may not grant 
one of two mutually exclusive applications before considering 
the other. Any claim of Ashbacker rights in connection with 
these proceedings was barred by Zenith’s failure to participate 
in the proceedings and to assert those rights. 

The Ashbacker case dealt with an applicant who diligently 
pursued available remedies before the Commission and in 
court. When the Commission granted an application mutually 
exclusive with Ashbacker’s, Ashbacker promptly sought recon¬ 
sideration by the Commission and, upon denial thereof, 
promptly appealed to this Court. Fetzer and Fetzer, 10 F. C. C. 
382. There is no suggestion in Ashbacker that if the Com¬ 
mission had held a hearing upon the opposing application, 
Ashbacker could have sat back and permitted that hearing to 
go to completion and final decision, without waiving its rights 
to a comparative hearing. As stated in Red River Broadcasting 
Co. v. Federal Communications Commission, 69 App. D. C. 
1,5,98 F. 2d 282,286, cert, den., 305 U. S. 625: 

The right to administrative relief is a privilege af¬ 
forded by law to persons who consider themselves in¬ 
terested or aggrieved. Unless the interests of such a 

* File No. BRCT-5, filed September 1, 1953. On September 16, 1953, the 
Commission sent letters to Columbia and Zenith pursuant to Section 309 (b) 
of the Act indicating the apparent necessity of a comparative hearing of 
Columbia’s renewal application and Zenith’s application for Channel 2. The 
latter application had been dismissed by the Commission, but the dismissal 
was stayed by this Court (supra, pp. 11-12). 
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person are brought to the attention of the Commission 
through established procedural channels, it will be im¬ 
possible for it to give them proper consideration. The 
Act and the rules of the Commission have made ade¬ 
quate provision therefor. The burden, therefore, is, 
and properly should be, upon an interested person to 
act affirmatively to protect himself. It is more reason¬ 
able to assume in this case a legislative intent that an 
interested person should be alert to protect his own in¬ 
terests than to assume that Congress intended the Com¬ 
mission to consider on its own motion the possible effect 
of its action in each case, upon every person who might 
possibly be affected thereby. Such a person should not 
be entitled to sit back and wait until all interested 
persons who do so act have been heard, and then com¬ 
plain that he has not been properly treated. 

Zenith now insists that its pending application required a 
hearing, without regard to the pleadings it filed. But the 
right to a hearing does not exist in a vacuum, without regard to 
relevant proceedings in which it may be asserted or effectively 
rejected, and without regard to the applicant’s reaction to those 
proceedings. This was not a classical simple Ashbacker situa¬ 
tion involving two mutually exclusive applicants and nothing 
more. The series of events and the interests involved were 
complex and interrelated. Nor did Zenith’s application stand 
alone for consideration. Zenith did file a pleading while the 
renewal hearing was in progress, in which it referred to the 
hearing but refrained from basing any claim upon it and in¬ 
sisted that Balaban & Katz’ license was infirm and “foredoomed 
to early, inevitable cancellation” because of the Sixth Report 
and Order (App. 81; emphasis added). This is not the case of 
an applicant who is taken by surprise by the grant of a mutually 
exclusive application. It is the case of an applicant who, well 
aware of the fact that a hearing has been ordered, consciously 
fails to seek intervention in that hearing. 

The Northwest Airlines case, supra , holds that an administra¬ 
tive agency must not permit Ashbacker rights to be defeated 
because of the informality with which they are asserted, and 
that even lateness in asserting such rights may not be fatal. 
But the factual situation is Northwest was vastly different from 


29 


that here, and the degree to which the applicant was negligent 
is hardly comparable. 

In that case, Northwest Airlines filed exceptions to the ex¬ 
aminer’s recommended decision in the proceeding to which it 
sought entry, specifically objecting to a grant of Capital Air¬ 
lines’ application by the Civil Aeronautics Board without a 
simultaneous hearing on its application for the same service. 
It stressed the same point in oral argument before the Board. 
This Court found that “Thus on two occasions Northwest 
sharply called to the Board’s attention its desire for a compara¬ 
tive hearing of its long-pending application * * *” (90 U. S. 
App. D. C. at 162; 194 F. 2d at 342). The decision there 
was that a request for comparative consideration made after 
the examiner’s report, but nearly a year before final decision, 
was a sufficient request although not made by formal motion or 
petition. In the present case Zenith has never sought inter¬ 
vention in the WBKB renewal proceedings and actually failed 
to appeal from the renewal order. There is no hint in the 
Northwest decision that if Northwest had failed to appeal the 
Board’s order, it could have challenged that order in some 
other proceeding. 

The reliance upon Section 1.387 27 of the Commission’s rules 
is equally misplaced. To be sure, the rule states the practice of 
the Commission with respect to designation of mutually ex¬ 
clusive applications for hearing. But the succeeding rule (Sec¬ 
tion 1.388 28 ) provides for the situation, such as occurred in 

” “Section 1.387 (b) The Commission will on its own motion name as- 
parties to the hearing: 

***** 

“(3) Any person who, prior to the time the application in question was 
designated for hearing, had filed with the Commission a mutually exclusive 
appUcation. • * •" (47 CFR 1.387 (b)). 

“‘‘Section 1.388. Petitions to intervene.— (a) Where the Commission has 
failed on its own motion to name as parties to a hearing any person specified 
in § 1.3S7 (b), such person will be permitted to participate in the proceeding 
by filing a petition to intervene showing that he comes within the provisions 
of §1.387 (b). * * * 

***** 

“(d) Petitions to intervene under this section must be filed with the 
Commission not later than 15 days after the issues in the hearing have 
first been published in the Federal Register. Any person desiring to file a 
petition to intervene after the expiration of such 15 days must set forth 
the reason why It was not possible to file the petition within the prescribed 
15 days. Unless good cause Is shown for delay In filing, the petition will 
not be granted.” (47 CFR 1.388.) 
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the present case, where the Commission does not include an 
interested party in a hearing. In such event, it is incumbent 
upon the party to protect its own interest. Rule 1.388 reflects 
a salutary recognition that the Commission is not infallible, 
and rests upon the reasonable premise that parties may legiti¬ 
mately be required to share with the Commission the burden of 
protecting their interests. See Johnston Broadcasting Co. v. 
Federal Communications Commission, 85 U. S. App. D. C. 40, 
175 F. 2d 351. We are aware of no principle of law to the 
contrary. 

Zenith’s position before this Court is predicated upon a 
curious thesis. Zenith seems to argue that regardless of how 
lacking in diligence it may have been, it is entitled to be 
relieved of the consequences of that lack of diligence if it can 
show that the Commission failed at some point in these long 
and complicated proceedings to take affirmative measures to 
protect Zenith’s interests. Such a doctrine would place an 
administratively impossible burden upon the Commission. 
More important than this, however, it would operate unfairly 
to prejudice those private parties who, like Balaban & Katz 
and Columbia, have complied with the Commission’s pro¬ 
cedures and relied upon others to do the same. 

II 

Zenith cannot be afforded the relief it seeks 

Zenith has precluded itself from the possibility of receiving 
the particular hearing which it seeks. Zenith asks that the 
Commission “be directed to hear and consider appellant’s 
application for a permit to construct a Channel 2, Chicago, 
commercial television broadcast station, comparatively with 
Balaban & Katz Corporation” (Br. 50; emphasis added). 
The theory upon which this prayer is rested is not articulated, 
and is difficult to perceive. 29 Balaban & Katz is no longer the 

” The present prayer is especially surprising in view of its inconsistency 
with the relief requested before the Commission (Petition for Reconsidera¬ 
tion filed February 20,1953, App. 1S5): 

"Wherefore, premises considered. Zenith prays that the Commission recon¬ 
sider its Memorandum Opinion and Order of February 9, 1953; that upon 
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licensee of WBKB, and has no present interest in the outstand¬ 
ing show cause order which contemplates shifting WBKB from 
Channel 4 to Channel 2. The WBKB license and all interest 
of Balaban & Katz in the channels involved were transferred to 
Columbia. Hence, it must be assumed that appellant, with¬ 
out saying so, is contending either that the renewal of Balaban 
& Katz’ license and the transfer of WBKB from Balaban & 
Katz were nugatory, or that they were effective but are now 
subject to being set aside by this Court. Neither view could 
be; sustained. 

The renewal and transfer of the WBKB license were 
approved by the Commission on February 9, 1953. Appel¬ 
lant’s request for stay of the transfer was denied by the Com¬ 
mission on February 12, 1953 (App. 163-165). Appellant’s 
protest to the renewal and transfer was dismissed on March 
26, 1953 (FCC 53-351). No appeal having been taken from 
any of the orders with respect to the renewal and transfer, 80 
it is abundantly clear that those orders are now final. They 
are not subject to being set aside in a collateral proceeding 
involving other orders. Since the orders approving the 
renewal and transfer are final, a hearing between Balaban & 
Katz and Zenith would be highly inappropriate. Balaban & 
Katz cannot be forced to a hearing it does not want for a 
channel in which it has no interest, and for which it is not even 
eligible. 31 

The effect of Zenith’s failure to appeal the renewal and 
transfer, discussed above, and the passage of time which makes 
imminent the expiration of Columbia’s current license, is that 
the present appeal has little substance. The outcome of the 
appeal will not increase or decrease Zenith’s opportunity to 


such reconsideration, the Commission forthwith process and grant Zenith’s 
application (BPCT-322) unless such application be opposed by one or more 
proper applicants seeking a similar authorization.” 

" It cannot be argued that the present appeal comprehends the transfer. 
The Notice of Appeal does not allege the renewal or transfer as error (see 
App. 7), nor does it ask that the renewal or transfer be reversed (see App. 
8). The Opinion and Order appealed from is annexed to the Notice of 
Appeal; the Opinion and Order approving the renewal and transfer is not. 

“American Broadcasting-Paramount Theatres, Inc., Balaban & Katz’ 
parent, owns another Chicago television station. See the Commission’s 
multiple ownership rules. Section 3.636, I Pike & Fischer, R. R. 53 : 631. 
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obtain a hearing for Channel 2 with Columbia which it can 
obtain for the asking (supra, p. 27). It cannot in any event 
have such a hearing with Balaban & Katz. 

CONCLUSION 

For the foregoing reasons, the orders of the Commission 
should be affirmed. 

Respectfully submitted. 

Richabd A. Solomon, 

Acting General Counsel, 

J. Roger Wollenberg, 

Assistant General Counsel, 
Daniel R. Ohlbaum, 

Counsel, 

Attorneys for the Federal Communications Commission. 

September 23,1953. 
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COUNTER STATEMENT OF QUESTIONS PRESENTED 


In proceedings initiated by the Federal Communications Commission to 
reallocate television channels on a national basis in order to provide an efficient, 
interference-free service, the Commission proposed to assign channel 2 to the 
existing television station (WBKB) in Chicago, Illinois, by modifying its license 
so as to substitute channel 2 for channel 4 therein. The Commission directed 
all interested persons to file pleadings with respect to this and all other proposals 
advanced, on or before certain dates. Appellant, which had an application pend r 
ing for channel 2 in Chicago, did not file any pleading within the time specified. 
The Commission, as a consequence, granted authorization to the licensee of 
WBKB to operate on channel 2, which authorization initially was made tem¬ 
porary to await the outcome of pending hearings for the renewal of the license 
of WBKB. Appellant did not intervene in the hearings on the renewal of the 
WBKB license. The Commission thereupon dismissed appellant’s application 
for channel 2, ruled that appellant was not entitled to a comparative hearing on 
the application and finalized the authorization of WBKB to operate on channel 2. 

In these circumstances, the questions presented are: 

1. Was it arbitrary or capricious for the Commission to rule that appel¬ 
lant’s default in the proceeding for the assignment of television channels barred 
appellant from obtaining a comparative hearing therein? 

2. Would appellant, in any event, have been entitled in that proceeding to a 
comparative consideration of its qualifications and those of the existing licensee, 
even if it had not defaulted ? 

3. Was it arbitrary or capricious for the Commission to rule that appellant 
was not entitled to have its application heard comparatively with the application 
for the renewal of the WBKB license because appellant deliberately chose not 
to have such a comparative hearing and never sought such hearing ? 

4. Should the Commission’s order, in any event, be affirmed on the grounds 
(i) that appellant demanded that the Commission grant it a type of comparative 
hearing which the Commission could not grant and (ii) that appellant did not 
want the only type of comparative hearing which the Commission could grant? 
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BRIEF FOR INTERVENOR, COLUMBIA BROADCASTING 

SYSTEM, INC 

Counter Statement Of The Case 

Columbia Broadcasting System, Inc., (hereinafter 
referred to as “CBS”)> intervenor, submits tins brief in 
opposing the appeal of Zenith Radio Corporation (herein¬ 
after referred to as “Zenith”) from an Opinion and Order 
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(App. 140)* of the Federal Communications Commission 
(hereinafter referred to as the “Commission”) released on 
February 9, 1953** which (a) finalized the Commission’s 
own direction for the modification of the license of tele¬ 
vision broadcast Station WBKB, Chicago, Illinois, so as 
to require operation on channel 2 instead of channel 4 in 
Chicago, (b) ruled that Zenith was not entitled to a com¬ 
parative hearing for authorization to operate a station on 
said channel 2f and (c) dismissed Zenith’s application for 
a construction permit on said channel 2. 

Commission Proposals Which Resulted 
In These Proceedings 

Zenith’s brief (pp. 4 to 5) adequately describes the pre¬ 
liminary proceedings conducted by the Commission in con- 


• References to the Joint Appendix filed with this Court are 
designated in this brief as (App. ). References to the record 
of the proceedings before the Commission, filed with this Court but 
not included in the Joint Appendix, are designated (R. ). 

•• On April 9, 1953, the Commission issued an Opinion and 
Order denying Zenith’s petition to reconsider said Opinion and 
Order of February 9, 1953 (App. 206). 

f The only comparative hearing which Zenith requested was one 
in which it would be on an equal footing with the licensee of WBKB. 
As will appear infra, that type of comparative hearing is one which 
the Commission could not grant it under any circumstances. The 
only type of comparative hearing which Zenith could obtain in any 
event, even if all its other contentions were sound (which they are 
not), is one in which it would occupy the position of a newcomer 
competing with an established licensee. That type of comparative 
hearing Zenith may obtain now. For as the Commission herein 
stated in its Opinion and Order dated April 9, 1953: 

“Of course, in the event that Zenith refiles its application, it 
may, upon the next renewal of the license for station WBKB 
on channel 2, secure a comparative hearing if it seeks one.” 

CBS has pending an application for renewal of the WBKB license 
which expires on December 1, 1953. The Commission has recently 
sent letters to CBS and Zenith advising them that comparative con¬ 
sideration of the CBS renewal application with Zenith’s applica¬ 
tion for channel 2, the dismissal of which was stayed by this Court, 
appears to be required. 


I 


◄ 
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nection with the national reallocation of television channels, 
the channels assigned to Chicago under the 1945 table of 
assignments and the September 30, 1948 “freeze” on tele¬ 
vision applications. 

On March 22, 1951, the Commission issued its “Third 
Proposed Notice of Further Rule Making” (hereinafter 
sometimes referred to as the “Third Notice”). 

The Third Notice, among other things, had annexed 
thereto, as an appendix marked “C”, a list of television 
channels proposed to be allocated by the Commission to 
various communities throughout the country. The Third 
Notice stated (App. 27) that “In preparing the table of 
television channel allocations set forth in Appendix C, the 
Commission proposes to alter existing television authoriza¬ 
tions in 31 instances.” (Emphasis ours.) In other words, 
the Commission proposed to modify the licenses of thirty- 
one existing television stations located in various parts of 
the country, so as to substitute therein new channels in place 
of those on which they were then operating. 

Paragraphs 7 and 8 of the Third Notice set forth the 
details of the Commission’s proposals with respect to the 
thirty-one stations, stating that the proposed substitutions 
resulted from the “Commission’s efforts to reduce inter¬ 
ference, make available a reasonable number of channels 
and to effect the maximum utilization of VHF television 
channels in the United States.” (App. 27) # . Paragraphs 
showed, among other things, that the Commission proposed 
to “substitute” channel 2 for channel 4 in the license of 
Station WBKB owned by Balaban & Katz (B & K) in Chi¬ 
cago. Paragraph 9 directed the licensees of the thirty-one 
stations to show cause why their licenses should not be modi¬ 
fied as set forth in paragraph 8. 


* See pp. 27-30 of the Joint Appendix wherein the pertinent 
portions of the Third Notice, and particularly the paragraphs 
herein referred to, are set out in fuff 
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Paragraph 12(a) provided that “any interested person 
who is of the opinion that the proposals herein • with respect 
to Appendices C and D should not be adopted, or should 
not be adopted in the form set forth herein”, should file 
written comments concerning “said proposals” and that no 
comments would be accepted after April 23, 1951 (App. 
32-33). Paragraph 12(b) directed that “interested per¬ 
sons”, desiring to submit written comments in opposition 
to comments filed with respect to the Commission’s pro¬ 
posals, had to do so on or before May 8, 1951 (App. 33). 
Subsequently the Commission entered orders extending 
the dates fixed in said paragraph “12 (a) ” to May 7, 1951 
(App. 38) and in said paragraph “12 (b)” to June 11, 
1951 (App. 42). 

The Third Notice, it is to be observed, did not propose 
to delete channel 4 from Chicago, Illinois, and put B & K 
out of business. It proposed a modification of B & K’s 
license to provide for the substitution of channel 2 for 
channel 4. Deletion, without substitution, was never the 
Commission’s plan. 

Status Of Channels 4 And 2 In Chicago, Illinois, As Of 
The Date Of The Release Of The Third Notice On March 

22, 1951 

(a) As to channel 4: 

Between October 1943 and February 1,1949, B & K had 
operated Station WBKB under a regular commercial tele¬ 
vision broadcast license.• ** (ABC-Paramount Merger Case, 


• The phrase “proposals herein” obviously refers, among other 
things, to the prior provision in the body of the Third Notice, 
above quoted, in which the Commission said that “in preparing 
the table of television channel allocations set forth in Appendix 
C, the Commission proposes to alter existing television authorizations 
in 31 instances.” (Emphasis ours.) 

•• From August 1940 to October 1943, B & K had operated an 
experimental television station in Chicago, HL (App. 97). 
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8 Pike & Fischer R. R. 541, 591, par. 86*). When B & K 
applied for a renewal of license for the period after Feb¬ 
ruary 1, 1949, the Commission extended its license on a 
temporary basis, pending final determination of its appli¬ 
cation. The Commission deemed it necessary to consider 
B & K’s qualifications in light of the fact that B & K’s 
parent corporation, Paramount Pictures, Inc. (owner of 
98% of B & K’s stock), had been adjudged by the federal 
courts to have violated the anti-trust laws (App. 143). 

Pursuant to an order of divestiture entered in the anti¬ 
trust proceeding, Paramount Pictures, Inc., in December, 
1949, transferred its stock in B & K to a new corporation, 
United Paramount Theatres, Inc. (UPT) (Merger Case, 
8 R. R. 541, 568, 571 par. 32). 

Thus, at the time of the Third Notice, B & K was 
operating Station WBKB under a temporary license and its 
application for renewal had not been finally passed upon 
by the Commission. 

(b) As to channel 2: 

When the Third Notice was issued, Zenith had on file 
an application for a commercial television station on chan¬ 
nel 2 in Chicago. This application had been pending since 
February 12,1948, but no action had been taken thereon by 
the Commission as of the date of the Third Notice because 
of the Commission’s so-called “freeze” promulgated in 
September 1948 (App. 44). It should be observed that 
several years before, on May 2, 1946, Zenith had been 
granted a construction permit for a commercial television 
station on channel 2 in Chicago and that it voluntarily re¬ 
linquished this permit in January 1947 (App. 44). 


• The ABC-Paramount Merger Case will hereinafter be cited 
as Merger Case. The volumes of Pike & Fischer will be referred 
to herein as “R. R.”. 
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Action Taken By B & K And Zenith Following The 

Third Notice 

(a) On May 4,1951, B & K responded to the show cause 
order in the Third Notice, stating (App. 39): 

* 4 Under the proposed TV Allocation Report . . . 
the Commission proposes to shift Station WBKB, 
licensed to Balaban & Katz Corporation, Chicago, 
Illinois, from its present channel assignment No. 4 
to the proposed assignment No. 2. 

“The licensee takes this means of notifying the 
Commission that, based on the overall proposals con¬ 
tained in said Report and more particularly the pro¬ 
posed table of assignments contained in Appendix C 
as it affects the operation of Station WBKB on 
Channel 2, it trill have no objection to the suggested 
change. It is understood, of course, that the licensee 
reserves its right to alter the foregoing position in 
the event changes adverse to it are effected as a re¬ 
sult of the proceedings scheduled to commence on 
June 11,1951.” (Emphasis ours) 

On May 23, 1951, B & K entered into a contract with 
CBS wherein CBS agreed to purchase the assets comprising 
WBKB for $6,000,000—subject to the Commission’s con¬ 
sent to the transfer and to the issuance by the Commission 
of a regular license to CBS. Merger Case , 8 R. R. 541, 613, 
par. 145. 

B & K entered into the contract because a pending, pro¬ 
posed merger between American Broadcasting Company 
(ABC) and UPT (B & K’s parent), if approved and con¬ 
summated, would have resulted in the ownership of two sta¬ 
tions in Chicago by the company resulting from the merger, 
which ownership would have been in violation of the Com¬ 
mission’s multiple ownership rules (App. 143, 8 R. R. 541, 
601, par. 113, 612, par. 144). 

It was to avoid this duopoly that B & K contracted with 
CBS. The transfer of WBKB to CBS was to be made im¬ 
mediately prior to, or simultaneously with, the effecting of 
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the merger of ABC and UPT against delivery to B & K of 
a certified check for $6,000,000. Merger Case, 8 B. B. 541, 
613, par. 145. 

(b) Zenith filed no comments or statements with respect 
to the Third Notice proposals on or before May 7, 1951, 
the deadline fixed in paragraph 12(a) of the Third Notice, 
as extended (App. 38), or with respect to B & K’s afore¬ 
mentioned comment thereon on or before June 11, 1951, 
the deadline fixed in paragraph 12(b) of the Third Notice, 
as extended (App. 42). 

On Jnly 24, 1951, two months after the execution of 
the agreement between B & K and CBS for the sale of 
Station WBKB, and more than two months after the time 
for opposing or commenting on the Third Notice pro¬ 
posals had expired, Zenith filed an nntitled pleading with 
the Commission (App. 42) in which Zenith prayed (App. 
49): 

“that the Commission now declare that its Third 
Notice of Further Proposed Bnle Making of March 
21, 1951, in the above proceedings constituted only 
an allocation proposal, as distinct from an assign¬ 
ment proposal, and that Zenith and other existing 
or future applicants for Channel 2 in Chicago, in¬ 
cluding Balaban & Katz Corporation, if it deter¬ 
mines to become such an applicant, are upon an equal 
footing in pursuing their respective applications. ,f 
(Emphasis ours) 

This determination was sought by Zenith in the face of 
the clear language of paragraphs 7, 8 and 9 of the Third 
Notice that the Commission proposed not only to allocate 
channel 2 to Chicago but also to assign that channel to 
WBKB by modifying its license. 

(c) In opposition, both CBS and B & K contended 
that Zenith’s pleading was not filed timely and that sub¬ 
stantively it lacked merit (App. 50, B. 84). 
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The Hearings On The Application For (i) Renewal Of 
License Of WBKB, (ii) Approval Of The Merger Of 
UPT And ABC And (iii) Approval Of The Transfer Of 

WBKB To CBS 

These hearings, all of which were consolidated by the 
Commission, were opened on January 15, 1952 and con¬ 
tinued for seven months until August 20, 1952, when the 
record was closed (App. 143). Zenith did not intervene 
therein (App. 213). 

The Sixth Report And Order And The Commission’s 
Separate Memorandum Opinion And Order Issued On The 

Same Date Relative To Zenith’s Untitled Pleading 

While the above mentioned consolidated hearings were 
being held, the Commission, on April 14, 1952, issued a 
report and order (hereinafter referred to for convenience 
as the “Sixth Report”) with respect to the Third Notice 
proceeding (App. 60). The Commission, on the same day, 
also released a separate Memorandum Opinion and Order 
relative to Zenith’s untitled pleading referred to above 
at page 7 (App. 56). 

(a) The Sixth Report 

(i) With respect to all but three of the thirty-one 
stations whose licenses were proposed to be modified by the 
Third Notice, the Commission, in its Sixth Report, directed 
that 

“an appropriate authorization will be issued to 
[the existing licensee] to specify operation of [the 
existing station] on [the substitute channel].”* 

# 1R.R. (Part 3) 91:705 par. 270, 91:709 par. 287, 91:718 par. 
313, 91:719 par. 318, 91:720 par. 320, 91:729 par. 346, 91:742 par. 

365, 91:747 par. 375, 91:753 par. 396, 91:759 par. 408, 91:761 par. 

415, 91:763 par. 419, 91:765 par. 425, 91:777 par. 442, 91:784 par. 

466, 91:795 par. 486, 91:812 par. 522, 91:826 par. 554, 91:835 par. 

577, 91:867 par. 639, 91:904 par. 733, 91:923 par. 773, 91:931 par. 

799. 

In two of these cases, WSAZ, Inc., Charleston, and WTAR 
Radio of Norfolk, a different substitute from that proposed in 
the Third Notice was adopted. 1 R. R (Part 3) 91:765 par. 425, 
91:904 par. 733. 


In other words, the Commission, in the Sixth Report, as¬ 
signed channels to specific licensees. It thereby confirmed 
what the Third Notice specifically showed on its face, to wit: 
that the Third Notice proceeding was not only one for the 
allocation of channels bnt also for the assignment of chan¬ 
nels to specific licensees. 

(ii) The Commission, in the Sixth Report, treated 
WBKB exactly like the aforesaid twenty-eight stations 
which had regular licenses except that the Commission gave 
effect to the fact that WBKB was operating on a temporary 
license. 

The Commission thus stated in the Sixth Report (App. 
73): 

“Conclusions: Show Cause Order 

“508. In view of the foregoing and the pendency 
of the hearing on the renewal of license of WBKB 
(Docket No. 10033) an appropriate temporary au¬ 
thorization will he issued to the licensee of Station 
WBKB in order to permit operation on Channel 2 in 
lieu of Channel 4. (Emphasis ours)” 

• • • 


The Sixth Report thereby made it plain that the au¬ 
thorization granted to the licensee of WBKB to operate on 
channel 2 had been made temporary only because of the 
pendency of the hearing on the WBKB renewal application. 
The Sixth Report clearly indicated that if the WBKB 
license was renewed in the pending hearing, then the tempo¬ 
rary authorization would be finalized, just as in the case of 
the twenty-eight stations referred to above. 

(iii) The Commission did not, in its Sixth Report, make 
the channel substitution proposed in the Third Notice with 
respect to two of the thirty-one stations involved, to wit: 
Station WKY in Oklahoma City and Station WGAL in 
Lancaster, Pennsylvania. 1 R. R. (Part 3) 91:863 par. 630, 
91:729 par. 346. 
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"WKY was the only existing licensee which resisted the 
proposed channel shift by filing a timely comment in the 
Third Notice proceeding. 1 R. R. (Part 3) 91:859 par. 
625(b). The Commission, in treating with WKY, announced 
that it would apply “the principle that we would not compel 
an existing licensee to change frequencies except for com¬ 
pelling considerations such as the removal of a very low 
mileage separation ”. (Emphasis ours). On the basis of 
that principle, the Commission did not compel WKY to 
shift channels as proposed in the Third Notice. It found 
an alternative solution instead. 1 R. R. (Part 3) 91:863 
par. 630. 

In Lancaster, the Third Notice had proposed the sub¬ 
stitution of channel 8 for channel 4 in the license of Station 
WGAL, owned by WGAL, Inc. Peoples Broadcasting Com¬ 
pany had made application for channel 8 and had filed a 
timely pleading in the Third Notice proceeding in which it 
opposed the Commission’s proposal to move the existing 
licensee, WGAL, Inc., to channel 8—the one sought by 
Peoples Broadcasting Company. As a consequence, the 
Commission, in the Sixth Report, did not grant WGAL, Inc. 
any authorization, temporary or permanent, to operate on 
channel 8. Instead, the Commission left the matter open 
for further consideration.* 

(b) The Commission’s Memorandum Opinion and Order 
of April 14,1952 relative to Zenith’s pleading 

The Commission pointed out that, under the Sixth Re¬ 
port, Zenith’s application for channel 2, like all other appli¬ 
cations for channels filed before issuance of the Sixth Re¬ 
port (App. 58): 

“must be amended to comply with the changes in the 
rules and regulations and technical standards, or be 
dismissed.” 


• See pp. 132 and 37 of the Joint Appendix in Peoples Broad¬ 
casting Company v. United States of America, No. 11626, decided 
by this Court on August 3, 1953, 9 R. R. 2045. This Joint Appen¬ 
dix will hereinafter be cited (Lane. App.-). 
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The Commission then stated that since Zenith’s applica¬ 
tion would have to be amended “before it can be considered ” 
(App. 58-59), the Commission believes (App. 59): 

“that the Zenith petition for a declaratory ruling 
must be considered moot. No determination on its 
merits will be wiade.”(App. 88) (Emphasis ours) 

*7 

Accordingly, the Commission dismissed Zenith’s petition 
(App. 59). 

The same Memorandum Opinion and Order further 
stated that in the event Zenith amended its application for 
channel 2 and continued to “seek channel 2 in Chicago, it 
may at that time again raise the question of its status, and 
the status of Balaban & Katz Corporation, with respect to 
that channel.” (App. 59). 

Zenith’s Failure To Appear In The Hearings on B & K’s 
Application For Renewal Of Its License On Channel 4 

(i) Zenith knew from the Sixth Report that B & K’s 
authorization to operate on channel 2 differed from the au¬ 
thorizations granted to the above-mentioned twenty-eight 
stations to operate on new channels only in that B & K’s 
authorization was made dependent on the outcome of the 
hearings on the application for renewal of the WBKB li¬ 
cense. The Sixth Report also showed, as Zenith obviously 
already knew, that hearings were then being held on the 
application for renewal of the WBKB license and on the 
proposal to assign the license of WBKB, if it was renewed, 
from B & K to CBS (App. 68-69, 71, note 2). Despite its 
knowledge of these facts, Zenith made no effort to intervene 
or participate in any of those proceedings* (App. 211, 213). 


• Zenith’s failure so to do should be contrasted with the fact 
that Peoples Broadcasting Company specifically asked for a com¬ 
parative hearing on the application of WGAL, Inc. for renewal of 
its license in Lancaster (Lane. App. 80). 
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(ii) On May 29, 1952, Zenith filed an amended applica¬ 
tion for channel 2 with the Commission (App. 74-75). 

On the same day it filed with the Commission, in the 
Third Notice proceeding, a document (App. 75) entitled 
“Petition for a Declaratory Ruling Regarding the Status 
of Channel 2 in Chicago and for Ancillary Relief”. 

In this pleading Zenith contended, just as it had in its 
prior pleading, that it was entitled to a comparative hearing 
on an “equal footing” with B & K. 

On June 16, 1952, B & K filed an application for a con¬ 
struction permit in order to accomplish the change from 
channel 4 to channel 2 which the Commission had directed 
in the Sixth Report, and for an increase in power (App. 

103). 

On July 17, 1952, Zenith filed a Petition for Compara¬ 
tive Hearing in the proceeding initiated by B & K’s appli¬ 
cation for a construction permit. In that Petition, Zenith 
asked for virtually the same relief as it had sought in its 
second, May 29, 1952, Petition for a Declaratory Ruling 
(App. 85). 

The Commission, on January 27, 1953, dismissed B & 

K’s application for a construction permit, without preju¬ 
dice, pursuant to B & K’s request (App. 103, 104). - 

(iii) CBS opposed Zenith’s said petitions for a declara¬ 
tory ruling and for a comparative hearing (App. 90, 82, i 
50-56). In its opposition papers, CBS contended, among 
other things, that Zenith was barred from claiming a com¬ 
parative hearing for channel 2 because it had defaulted in 

the Third Notice proceeding. 

B & K likewise opposed Zenith’s petitions (App. 97, R. i 
146). 


A 
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The Commission’s Renewal Of WBKB’s License And Its 
Approval Of The Assignment Thereof To CBS 

On February 9, 1953, the Commission entered findings 
and conclusions and orders, (i) granting the application for 
renewal of the license of WBKB, (ii) approving the as¬ 
signment of that license from B & K to CBS, and (iii) ap¬ 
proving the ABC-UPT merger. Merger Case, 8 R. R. 541, 
591,612,622,629-630. 

Zenith has not appealed or attempted to appeal from 
these decisions of the Commission. 

On February 9, 1953, CBS paid B & K $6,000,000 (the 
amount provided in its contract with B & K) and received 
an assignment of license. CBS has been operating WBKB 
since that date (App. 10-12).* 

The Commission’s Rulings With Respect To Zenith’s 

Petitions And With Respect To Zenith’* Application 
For A Construction Permit 

On February 9, 1953 (the same day on which the Com¬ 
mission granted the applications for renewal of WBKB’s 
license and for the assignment thereof), the Commission 
adopted a Memorandum Opinion and Order (three Com¬ 
missioners dissenting) in which it stated (App. 151-152): 

“The sho w ca use order directing the modification of 
license of WBKB to operate on Channel 2 in lieu of 
Channel 4 is finalized and the application of Zenith 
for construction permit (BPCT-322) and its request 
for special temporary authorization to commence 
commercial television broadcasting on Channel 2 abb 
dismissed.” 

Zenith filed a petition for reconsideration on February 
20,1953 (App. 167) which was opposed by CBS (App. 187) 
and B & K (R. 296). 


• On February 12, 1953, the call letters of WBKB were changed 
to WBBM-TY (App. 207, note 1). In the interest of clarity, how¬ 
ever, we shall continue to refer to this station as WBKB. 
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The Commission (three Commissioners dissenting), on 
April 9, 1953, issued a Memorandum Opinion and Order 
(App. 206), wherein it denied the petition for recon¬ 
sideration. 

The following excerpts from the aforementioned Opin¬ 
ions and Orders issued on Februaryjli; 1953 and April 9, 
1953, show the grounds on which the Commission based its 
decision herein: 

(1) “In the Third Notice we afforded full oppor¬ 
tunity to parties to be heard on the questions pre¬ 
sented by the proposed changes in rules, standards, 
channel assignments and the proposed modification 
of particular station licenses. Full notice of the 
proposals set forth therein was given in accordance 
with the requirements of law • • V’ (App. 149). 
(Emphasis ours) 

(2) “Zenith did not afford itself of the oppor¬ 
tunity to object to or oppose the proposal to 
modify the license of WBKB to specify operation on 
Channel 2. Upon the adoption of the Sixth Report 
and Order, we would have, were it not for other ques¬ 
tions relating to the qualifications of B & K to operate 
a television station in Chicago, adopted a final order 
modifying the license of WBKB to authorize opera¬ 
tion on Channel 2 since Zenith wai ved its right to 
contest the modification of license of WBKB in these 
proceedings” (Emphasis ours) (App. 150). 

(3) “In contrast to the steps taken by Peoples, 
Zenith has never sought to participate in the Balaban 
& Katz renewal proceeding, although it was aware of 
and had not timely objected to show cause order 
which would result in the shift of WBKB from 
channel 4 to channel 2. . . . Knowing that WBKB 
was being moved from channel 4 to channel 2, and 
that the renewal of license of Balaban & Katz was the 
subject of a hearing, as well as the proposed transfer 
to CBS, Zenith permitted the Commission and the 
other parties concerned to proceed with a protracted 
hearing without asserting its right to a hearing in 
that proceeding. A proper regard to the rights o? all 
parties leaves no alternative but to consider this a 
conscious choice on Zenith’s part not to participate.” 
(Emphasis ours) (App. 213). 
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(4) “Zenith’s actions cannot be laid to inadver¬ 
tence or described as merely lacking in formality,' as 
in Northwest Airlines, Inc . v.' Civil Aeronautic^ 
Board, 194 F. (2d) 339 (C. A. D. C.), hut constituted a 
deliberate rejection of the opportunity available to 
it.” (App. 213, note 7). 

(5) “Insistence upon a timely and clear asser¬ 
tion of a claim in a matter such as this is not, an 
insistence upon form for its own sake, but a policy 
of protecting equally the rights of all parties before 
the Commission.” (App. 214). 

(6) “Of course, in the event that Zenith refiles 
its application, it ma y, up on the next renewal of 
the license for station WBKB on channel 2, secure 
a comparative hearing if it seeks one.” (App. 214- 
215). 


SUMMARY OF ARGUMENT 

I 

1. Zenith’s pending application for channel 2 did not 
automatically entitle it to a comparative hearing before 
that channel could be assigned to WBKB in the Third 
Notice proceeding. 

The Commission’s power, under Section 303(r) of the 
Communications Act, to require all interested persons, in¬ 
cluding Zenith, to make their positions known in the Third 
Notice proceeding with respect to the Commission’s pro¬ 
posals or else be barred from asserting any rights in that 
proceeding, is clear. The Commission was dealing with a 
nationwide problem and attempting to reallocate television 
channels so as to establish a more efficient and interference- 
free television service. The Commission was confronted 
with hundreds of applications on file for channels which 
were to be affected in one way or another by its proposals 
in the Third Notice. Many applications, like Zenith’s, had 
been pending before the Commission for years. The Com¬ 
mission did not have to assume that applicants would con¬ 
tinue to be interested in prosecuting their applications and 
that they would want to oppose the Third Notice proposals 
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to utilize the sought after channels for other purposes. The 
Commission, therefore, insisted in the Third Notice, as it 
had a right to do, that all interested persons (which in¬ 
cluded applicants such as Zenith), make their positions 
known. 

2. The Third Notice plainly proposed to assign channel 
2 to WBKB in Chicago by modifying its license so as to 
substitute channel 2 for channel 4 therein. The Commis¬ 
sion, in said Notice, directed that all interested persons who 
desired to oppose or comment on its proposal should do so 
on or before specified dates or else be barred from further 
participation in the proceeding. 

Zenith filed neither an opposition nor a comment within 
the time provided in the Third Notice. It thereby lost the 
right to claim that it was entitled to a comparative hearing 
on its pending application for channel 2 before that channel 
could be assigned to WBKB as the Commission had 
proposed. 

3. Zenith’s default was no matter of mere inadvertence. 
Zenith did not want to participate in the Third Notice 
proceeding, or in any other proceeding, in which it would 
be in the position of a newcomer applicant seeking to dis¬ 
lodge an established licensee. It knew that as a newcomer 
it would have a heavy burden in attempting to dislodge an 
established licensee. It also knew that it would, in such 
a proceeding, have the burden of showing why the Com¬ 
mission proposal should not be accepted. 

4. The Commission’s failure to excuse Zenith’s default 
was not arbitrary or capricious. Zenith never requested 
the Commission to excuse its default and never furnished 
reasons why its default should be forgiven. 

Furthermore, public and private rights were preju¬ 
diced by Zenith’s default. Among other things, if Zenith 
had filed an opposition to the Commission’s proposal or 
had made the claim that it was entitled to a comparative 
hearing on or before May 7, 1951, the date set by the Com¬ 
mission, CBS and B & K might never have executed their 
contract on May 23, 1951 whereby CBS agreed to pay 
$6,000,000 for the assets of WBKB. As it was, when CBS 
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entered into its contract on May 23, 1951, it had a right 
to rely on the fact that the Commission had proposed to 
assign channel 2 to WBKB and that no one had opposed 
the proposal. 

5. It is difficult to see how paragraphs 7, 8 and 9 of 
the Third Notice could have been clearer in stating that 
channel 2 was to be assigned to WBKB. Even Zenith 
admitted that the Third Notice was “susceptible of the 
interpretation that it proposes that Balaban & Katz Cor¬ 
poration be ‘assigned’ to channel 2 in Chicago”. 

6. Nor is there anything to Zenith’s contention that the 
Third Notice did not run to it. The Third Notice on its 
face was directed to “all interested persons”. 

7. Northwest Airlines, Inc. v. Civil Aeronautics Board, 
90 App. D. C. 158, 194 F. 2d 339, did not involve any bar 
order. There was no failure there by the appellant to 
observe a deadline fixed by an administrative agency in a 
proceeding affecting a large number of persons all over the 
country. 

8. The Commission’s Memorandum and Order of April 
14,1952, did not tell Zenith that its default had been waived 
and that it would be granted a comparative hearing if it 
amended its petition. Indeed, the Commission’s action in 
the Sixth Report, in issuing a temporary authorization to 
WBKB to operate on channel 2, constituted notice to Zenith 
that the Commission was treating Zenith as being in default. 

Zenith’s default was prior to said Opinion and Order of 
April 14, 1952 and Zenith does not claim that it relied on 
said Opinion and Order to its injury. 

II 

1. Even if Zenith had filed a timely pleading in the 
Third Notice proceeding, it is submitted that the Commis¬ 
sion could not, as a matter of law, have granted Zenith a 
comparative hearing. 

In the Third Notice, the Commission, purporting to act 
only under its power to modify licenses, merely directed 
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B & K to show cause why its license should not be modified. 
It could not grant a comparative hearing to Zenith in con¬ 
nection with that proposal because the issue in such a com¬ 
parative hearing would be, in substance, whether the WBKB 
license should be terminated—not modified. 

2. The Supreme Court’s decision in Ashbacker Radio 
Co. v. F. C. C. f 326 U. S. 327, is wholly inapposite. The 
rule of the Ashbacker case applies only where there are 
competing applications and where, therefore, Section 309 is 
applicable. Here there were no competing applications. 
The moveover from channel 4 to channel 2 in Chicago was 
not pursuant to the application of the licensee of WBKB, 
but, rather, at the direction of the Commission, issued under 
Sections 303(f) and 316. 


Ill 

1. In the circumstances of this case, Section 1.387 (b) (3) 
of the Commission’s Rules was inapplicable and did not 
impose on it the duty to join Zenith in the WBKB renewal 
proceeding. Zenith definitely knew from the Sixth Report 
that the permanency of the authorization to operate on 
channel 2, granted to the licensee of Station WBKB by the 
Sixth Report, hinged on the outcome of the renewal pro¬ 
ceeding with respect to the WBKB license. Zenith, if it had 
so desired, could have obtained a comparative hearing in 
that renewal proceeding by intervening therein. But Zenith 
made no attempt to do so because it did not want to appear 
in any proceeding in which it would be a newcomer com¬ 
peting with an established licensee. 

2. Even assuming arguendo that the Commission had a 
duty under its own rules to consider Zenith’s application 
for channel 2 in the WBKB license renewal proceeding, 
the equities in this case are such that Zenith should not be 
granted any relief. Zenith, in all fairness and good faith 
to the Commission, B & K and CBS, should have intervened 
in that renewal proceeding on its own initiative. 

For the fact is that Zenith knew that CBS might become 
obligated to pay $6,000,000 if the WBKB license were 
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renewed. It therefore was under a duty to intervene in the 
renewal proceeding, as it had a right to do under the Com¬ 
mission rules, and oppose the renewal of the WBKB license. 
It could not stand by, allow the renewal hearings to proceed 
and have CBS and B & K act at their peril. 

3. In the Peoples case a result different from that at 
bar was arrived at because Peoples (the new applicant) 
requested a comparative hearing with the renewal applica¬ 
tion of WGAL (the existing licensee). 

4. The Northwest Airlines case is not in point. This 
Court there ruled that the CAB should have granted a 
comparative hearing because the applicant had requested 
one informally. Here Zenith never requested, even in¬ 
formally, a comparative hearing in the WBKB renewal 
proceeding. On the contrary, it showed it did not want a 
comparative hearing in that proceeding. 

IV 

The only type of comparative hearing which the Commis¬ 
sion could possibly have granted Zenith would have been one 
in which Zenith would have been cast in the role of a new¬ 
comer seeking to displace an established licensee. In such 
a comparative hearing, Zenith would not he on an equal 
footing with B & K. But Zenith made it as clear as it could 
that it wanted only a comparative hearing in which it would 
be on an equal footing. As a consequence, the Commission’s 
action in denying Zenith any comparative hearing must be 
affirmed, in any event, because Zenith did not want the only 
type of comparative hearing which the Commission could 
grant. 


V 

CBS signed its contract with B & K in light of the fact 
(i) that the Third Notice proposed only to modify the 
WBKB license—not to terminate it and (ii) that no one had 
appeared in opposition to that proposal. Even if we assume, 
arguendo, that this Court now holds that Zenith is entitled 
to a comparative hearing, that hearing must be with CBS 
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and not with B & K. CBS is now operating WBKB in 
Chicago. B & K went out of the picture when the Com¬ 
mission approved the renewal of the WBKB license and 
the transfer thereof from B & K to CBS. Zenith has not 
appealed from either the renewal order or the transfer 
order and cannot now challenge either of those two orders. 


ARGUMENT 
POINT I 

ZENITH’S FAILURE TO FILE A TIMELY PLEADING 
IN THE THIRD NOTICE PROCEEDING FORECLOSED IT 
FROM OPPOSING, OR OBTAINING A COMPARATIVE 
HEARING IN CONNECTION WITH, THE COMMISSION’S 
PROPOSAL TO SUBSTITUTE CHANNEL 2 FOR CHANNEL 
4 IN THE WBKB LICENSE. 


A 

Preliminary 

In order to understand Zenith’s actions in this case 
and to evaluate its rights, it is necessary to analyze (1) 
what Zenith sought to do before the Commission and (2) 
what the Third Notice proceeding involved. 

1. Zenith's objective: avoidance of participation in any 
proceeding in which it would have to compete against an 
eocisting licensee. 

(a) Zenith’s pleadings before the Commission re¬ 
peatedly asserted that Zenith had a right to a comparative 
hearing for channel 2 in which it and B & K, if B & K filed 
an application for channel 2, would he “upon an equal foot¬ 
ing in pursuing their respective applications” (App. 49, 
81-82, 78, 79). Zenith insisted that B & K should have no 
“priority, preferential status or advantage because of its 
prior license to own and operate a television station in 
Chicago” (App. 48). 

Zenith well knew the burden which a newcomer must 
bear in attempting to displace an established licensee. As 
stated in Ashbacker Radio Co. v. F. C. C., 326 U. S. 327, 
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332, “. . . it is difficult for a newcomer to make the 
comparative showing necessary to displace an established 
licensee”. So also, this Court in Evangelical Lutheran 
Synod v. F. C. C., 70 App. D. C. 270, 273, 105 F. 2d 793, 
796, quoting from its earlier opinion in Journal Company 
v. F. R. C., 60 App. D. C. 92, 94, 48 F. 2d 461, 463, 
noted that “ ‘where a broadcasting station has been con¬ 
structed and maintained in good faith, it is in the interests 
of the public and common justice to the owner of the station 
that its status should not be injuriously affected, except for 
compelling reasons 9 ”. 

As the Commission stated in Hearst Radio, Inc., 6 R. R. 
994,1027, in a case in which a newcomer opposed an existing 
licensee in a comparative hearing: 

“. . . , consideration should be given to the 
desirability of continuing such a proven acceptable 
service which, in the case of the operating appli¬ 
cant, is indicative of an ability to maintain or 
improve the acceptable service, and to the risks at¬ 
tendant upon terminating such service and making 
the facilities available to another applicant without a 
proven record of past performance and who may not 
be able to render in actual practice, a service as 
desirable as the one terminated.” 

(b) If Zenith had appeared in the Third Notice pro¬ 
ceeding, the most favorable position it could have attained 
would have been that of a newcomer vis-a-vis an existing 
licensee—B & K.* See infra, pp. 37, 38, 42. So also, if 

• Indeed, if Zenith had appeared in the Third Notice pro¬ 
ceeding in order to resist the Commission’s proposal to substitute 
channel 2 for channel 4 in wBKB’s license, Zenith would have 
had the burden of showing why the Commission’s said proposal 
should not be adopted. American Trucking Associations, Inc. y. 
United States, 344 U. S. 298, 318-320. And if the Commission, 
notwithstanding Zenith’s showing, had directed the modification 
of the WBKB license, Zenith could only upset that determination 
by showing that the Commission’s action was “arbitrary or against 
the public interest as a matter of law.” Radio Corporation v. 
United States, 341 U. S. 412, 420. Zenith probably refrained from 
resisting the Commission’s proposal in the Third Notice pro¬ 
ceeding for this reason too. 
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Zenith'Lad intervened in the WBKB renewal proceeding, it 
obviously would have occupied the position of a newcomer 
seeking to dislodge an existing licensee. See the Hearst 

case supra, p. 21. 

• * 

Zenith never has asserted that its failure to appear 
timely in the Third Notice proceeding and in the B & K 
renewal of license proceeding was due to inadvertence. 
It is submitted that its failure so to do was intentional, 
and impelled by its desire to avoid participation in any 
proceeding in which it, a newcomer applicant, would find 
itself opposed to an established licensee. That is why 
Zenith sought, by filing a novel pleading for a declaratory 
ruling, to make it appear that channel 4 was being deleted 
in Chicago, without more, and that, as a result, it and B & K 
should be treated as applicants on an equal footing for 
channel 2. 

2. The purpose of the Third Notice proceeding was to 
solve a problem of nationwide importance and to implement 

the policy of the Communications Act. 

... \ { . ' 

(a) In the Third Notice proceeding, the Commission 
proposed, in the national public interest, to render certain 
television channels unavailable to applicants who had, prior 
to that time, been seeking available channels. 

r 

Zenith was but one of approximately 200 such appli¬ 
cants.* Thus, for example, CBS, before the “freeze” was 
imposed on September 30,1948, was one of four applicants 
for a television station in the San Francisco, California 
area. At that time, two channels, 9 and 11, were available 
in that area. CBS and the other three applicants went 
through a comparative hearing involving the expenditure 

* Of the applications pending in January, 1952, 228 were for 
channels available before the freeze but rendered unavailable by 
'the Sixth Report. See “Television Factbook”, January 15, 1952, 
j>p. 47', et seq., pp. 72, et seq., and the Sixth Report, 1R. R. (Part 3). 
pp.. 91; 601, et seq. 

The effect of the Sixth Report on 51 of these applicants was 
the same as the effect on Zenith: viz., no other unoccupied YHF 
pIr remained available for commercial use in the community. 
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of considerable time and money. Before a decision was 
reached in that proceeding, the “freeze’’ was imposed. The 
Third Notice then proposed and the Sixth Report directed 
that channel 9 in San Francisco be reserved for use by a 
non-commercial educational station, and that channel 11 be 
deleted from San Francisco. 

As a consequence, the Commission removed the appli¬ 
cations of CBS and the other three applicants from the 
hearing docket and held that 

“we cannot accept the view that the freeze gave to 
the then existing applicants—whether or not they had 
been through hearing—a kind of equitable lien upon 
such channels as might ultimately be assigned to the 
communities involved. ”* 

What happened to Zenith in Chicago is no different from 
what happened to CBS and others in San Francisco and 
to hundreds of applicants in various communities. 

(b) The effect of the Commission’s action on Zenith was 
the same as that which would have followed upon a Com¬ 
mission decision, in the national public interest, to remove 
channel 2 from Chicago or to reserve channel 2 in Chicago 
for educational use. The fact that the Commission instead 
found that the national interest required the simultaneous 
removal of channel 4 and the substitution of channel 2 in 
the existing license of WBKB does not alter Zenith’s legal 
position. For, while Zenith purports to fail to see any 
reason for according protection to existing licensees (Br. 6, 
note 1), the cases are clear that it is an important part of 
Congressional policy in this field that the status of existing 
licensees should not be disturbed except for compelling 
considerations. See, infra, 42, footnote. 


• Paramount Television Productions, Inc., 8 R. R. 459, 464. 
See also, Daily News Television Co., 7 R. R. 839; Hearst Radio, 
Inc., 8 R. R. 634, 641, 846. Cf. Atlanta Newspapers, Inc., 7 R. R. 
482, 484. 
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B 

Zenith’s failure to file a timely pleading in the Third Notice pro¬ 
ceeding barred it from opposing the Commission’s proposal and 
asserting its right, if any, to a comparative hearing with B & K 
for channel 2 in that proceeding. 

1. It may be assumed arguendo that where there are a 
few individual applications for a channel in a particular 
community, the Commission’s normal procedure, under 
Section 309 of the Communications Act and under the Com¬ 
mission’s own rules, is, as Zenith urges, to process, and act 
upon, such applications; and that the Co mmi ssion normally 
requires nothing more of applicants than that they file their 
applications. 

But this does not mean that, in the circumstances here 
involved, where the Commission was dealing with channels 
throughout the country for which there were hundreds of 
applications, the Commission did not have the power to 
require applicants generally, like all other interested par¬ 
ties, to do something more, i.e., to make their position known 
in the proceedings in which channel changes were being 
considered. 

The Commission did not have to assume that every per¬ 
son with a pending channel application, many, like Zenith’s, 
filed before the 1948 “freeze”, would continue, in the year 
1951, to be interested in prosecuting his application. The 
Commission did not have to assume that each such applicant 
would want to oppose a Commission proposal to dispose of 
the channel for which he had an application pending or to 
compete for such channel. 

The Commission, it is therefore submitted, had the 
power under Section 303(r) of the Communications Act 
(quoted in Appendix infra) to require all interested par¬ 
ties, including applicants, to make their position known in 
the Third Notice proceeding or else be barred from there¬ 
after claiming in that proceeding any rights with respect 
to the channels involved. 
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Section 309 of the Communications Act, upon which 
Zenith relies, did not prevent the Commission from so 
doing. Section 309 (quoted in Appendix infra) provides 
that if the Commission processes an application and de¬ 
cides on the merits that it cannot grant same, without more, 
it must give the applicant a hearing. Section 309 thus 
requires a hearing before the Commission can dispose of 
an application on the merits. Section 309 clearly was not 
intended to prevent the Commission from requiring all 
interested parties, including applicants for channels, to 
make their interest known to the Commission or else be 
barred. 

If Zenith’s argument here is sound it means that a sub¬ 
stantial portion of the Commission’s Sixth Report is in¬ 
valid. If Zenith, a mere applicant, had to be granted a com¬ 
parative hearing under Section 309 before the channel it 
sought could be put to a different use as proposed by the 
Third Notice, then all persons who had applications pend¬ 
ing at the date of the Third Notice should have been granted 
hearings before channels sought by them were, for example, 
reserved for educational use by the Sixth Report. 

2. The Co mmi ssion not only had the power to require 
more of applicants but, in the Third Notice, it exercised 
that power. 

The Third Notice thus required all interested persons, 
including applicants in Chicago and elsewhere in the 
country, to assert their position as to the Third Notice pro¬ 
posals, on or before a specified date, or else be barred. 

3. Zenith failed to do what the Third Notice required. 
It failed to file a pleading on or before the deadline set. 

As noted, Zenith’s default was intentional and stemmed 
from Zenith’s desire to avoid participation in any proceed¬ 
ing in which it, a newcomer, might have to compete with 
B & K as an existing licensee. 

4. The Commission, in the Sixth Report, gave effect to 
Zenith’s default by granting the licensee of Station WBKB 
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a temporary authorization to operate on channel 2 in lieu 
of channel 4, without requiring a comparative hearing. The 
authorization was made temporary only because of the 
“pendency of the hearing on the renewal of license of 
WBKB” (App. 73,150). 


C 

Once Zenith defaulted, it could not restore its rights by filing 

pleadings thereafter. 

Once Zenith was in default, the fact that it there¬ 
after filed repeated pleadings requesting a comparative 
hearing for channel 2 on “an equal footing” with B & K, 
could not, as the Commission found, restore its rights, if any, 
to oppose the Commission’s proposal in the Third Notice 
proceeding to assign channel 2 to WBKB or to obtain a 
comparative hearing in connection therewith (see App. 
150-151). 

The Commission’s requirement that Zenith file a timely 
pleading would be meaningless if, despite Zenith’s failure 
so to do, Zenith could nevertheless obtain a comparative 
hearing by filing an application for channel 2 and new plead¬ 
ings after the time limitation set by the Commission had 
expired. 

D 

Zenith’s contentions: They are devoid of merit. 

1. As to Zenith's contention (br. pp. 33-35) that its 
failure to file a timely pleading in the Third Notice pro¬ 
ceeding should have been excused by the Commission 
because public and private rights were not prejudiced: 

(a) Whether Zenith’s failure should be excused was 
a matter within the Commission’s discretion. It cannot 
be found that the Commission acted arbitrarily and capri¬ 
ciously in this regard—the more especially since Zenith 
never ashed the Commission to excuse its failure to file 
a timely pleading. 
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What is here involved is not a waiver in the technical 
sense. Cf. Zenith Brief, p. 33. We are concerned here, 
rather, with the effect to be given to Zenith’s failure to 
comply with a time limitation imposed by the Commission 
because “conformity to proper procedures by each party 
is an essential of fairness to those who have been diligent” 
(App. 214). See also, Red River Broadcasting Co. v. 
F. C. C., 69 App. D. C. 1, 98 F. 282, 286, cert. den. 305 U. S. 
625. Such a time limitation is analogous to a statute of 
limitations which “has long been regarded . . . as a meri¬ 
torious defense in itself serving a public interest.” Guar¬ 
anty Trust Co. v. United States, 304 XT. S. 126, 136. 

If this Court interferes with the Commission’s deter¬ 
mination here, it will encourage parties to ignore deadlines 
fixed by the Commission in its proceedings and the Com¬ 
mission will never be in a position to take prompt action 
with respect to proposals. The public interest would thus 
be adversely affected. 

(b) Zenith’s failure to file a timely pleading in the Third 
Notice proceeding seriously prejudiced the private rights 
of B & K and CBS. 

The Third Notice, proposing the substitution of channel 
2 for channel 4 in B & K’s license, w r as released on March 
22, 1951 (App. 36). Under that Notice, as extended by 
the Commission, Zenith had until May 7,1951 within which 
to oppose the proposals therein contained (App. 38). 

If Zenith had resisted the proposal in the Third, Notice 
to substitute channel 2 for channel 4 in the license of WBKB 
within the time fixed by the Commission, its opposition 
would have been on file before May 23, 1951, the date on 
which B & K and CBS entered into a contract for the sale 
of the assets of WBKB. Hence, Zenith can hardly contend 
that its late filing prejudiced no one. That agreement of 
sale may not have been made if Zenith’s position had been 
known. 

The failure of Zenith to file a timely pleading also 
adversely affected the rights of B & K. If Zenith had filed 


such a pleading opposing B & K’s right to channel 2, B & K 
might timely have raised questions in the Third Notice 
proceeding as to the power of the Commission to delete 
channel 4 without providing a substitute or as to the 
wisdom of such deletion. In the absence of such timely 
opposition by Zenith, B & K had no interest in resisting 
the Commission because it was immaterial to B & K whether 
; it broadcast on channel 2 or channel 4. If B & K had 
resisted the channel shift on any ground, the Commission 
might well have adopted an alternative arrangement for 
Chicago just as it did when WKY resisted. See p. 10, 
supra. 

2. As to Zenith’s contentions (hr. pp. 33-38 , 40) that 
the Third Notice proceeding was one to allocate channels 
to cities and not one to assign channels to specific appli¬ 
cants; and that the Third Notice did not run to it: 

(a) The Third Notice on its face showed that it was a 
proceeding which proposed to assign channel 2 in Chicago 
to the licensee of WBKB. It is difficult to see how para¬ 
graphs 7, 8 and 9 of the Third Notice could have been 
more clear in this regard (App. 27-30). 

Significantly, Zenith’s own petition, which it filed late, 
on July 24, 1951, stated that the Third Notice was “sus¬ 
ceptible of the interpretation that it proposes that Balaban 
& Katz Corporation be ‘assigned’ to Channel 2 in Chicago” 
(App. 46). Certainly, if the Third Notice was susceptible 
of this interpretation, as Zenith itself admitted, Zenith 
should have opposed the proposal in the Third Notice pro¬ 
ceeding on or before the date specified, if it wanted to claim 
rights to channel 2. 

As stated by this Court in Red River Broadcasting Co. 
v. F. C. C. y supra , 69 App. D. C. at p. 5, 98 F. 2d at p. 286: 

“The burden, ... is, and properly should be, 
upon an interested person to act affirmatively to 
protect himself.” 

Significantly, too, the Peoples Broadcasting Company, 
which in Lancaster, Pennsylvania, occupied a position simi- 



29 


lar to Zenith’s in Chicago, interpreted the Third Notice as 
a proposal to assign channel 8 to Station WGAL and it 
therefore filed a timely pleading in the Third Notice pro¬ 
ceeding (App. 209, Note 3). 

Indeed, if it had been generally understood that the 
Commission, in the Third Notice, intended only to oust exist¬ 
ing licensees and not to assign new channels to them (as 
Zenith contends), it is quite clear that thirty out of the 
thirty-one stations referred to above (pp. 8-10), would not 
have agreed to the Commission’s proposals. 

(b) Zenith states (pp. 35-38 of its brief) that the Com¬ 
mission, in its' Peoples opinion, squarely held that the 
Third Notice proceeding was not one for the granting of 
authorization to operate on a specific channel to a licensee 
and, therefore, that persons in Zenith’s position had no 
standing to participate in such proceeding. 

It is submitted that the Commission held no such thing 
either in its first Peoples opinion or in its second Peoples 
opinion which Zenith never once mentions in its brief. The 
Commission held just the contrary. • 

The Commission’s first opinion in Peoples made it 
clear that the issue as to the licensee who should operate 
on channel 8 in Lancaster was in fact raised by the Third 
Notice; that this issue was properly contested by Peoples 
Broadcasting Company, in a timely pleading; and that no 
decision was rendered on this issue in the Sixth Report 
because it was necessary for Peoples Broadcasting Com¬ 
pany first to amend its application for channel 8. The 
Commission’s first Peoples opinion stated that because 
this issue had been timely raised and because it could not 
be considered until Peoples Broadcasting Company 
amended its petition (Lane. App. 84-85): 

“18. * * * Our decision in the Sixth Report and 
Order was limited solely to the assignment question 
and no determination in these rule making proceed¬ 
ings was made concerning the licensee who would be 
authorized to operate Channel 8 in Lancaster. 

“19. * * * there is now presented for our deter¬ 

mination the question raised by the WGAL-TV Show 
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Cause Order and reserved by ns in our Memorandum 
Opinion and Order of April 14, 1952, namely the 
licensee to be authorized to operate on Channel 8 as¬ 
signed to Lancaster in the Sixth Report and Order.” 
(Emphasis ours). 

(b) Zenith claims that the show cause order in the 
Third Notice ran only to B & K and not to it. There is 
no merit to this contention. 

The proposal, in the Third Notice (App. 28-29) to change 
the existing WBKB authorization to provide for operation 
on channel 2 in lieu of channel 4 was made in paragraph 8 
thereof. The show cause order to which Zenith refers in 
its brief was in paragraph 9 of the Third Notice. Zenith 
could plainly have resisted the paragraph 8 proposal. 

The Third Notice on its face was directed not only to 
B & K but also to “any interested person” (App. 32, 33). 

If as Zenith urges, the Third Notice was merely a pro¬ 
ceeding for the allocation of channels, it would have directed 
only that all persons interested in opposing the allocations 
or proposals in Appendices C and D make known their 
opposition thereto on or before the date indicated. But the 
Third Notice was not so limited. It went much further. 
It required (par. 12(a))* any interested person who is of 
the opinion that “the proposals herein with respect to Ap¬ 
pendices C and D should not be adopted, or should not be 
adopted in the form set forth herein ” [emphasis ours] to 
make known his opposition on or before the date specified. 
One of the proposals “herein” in the Third Notice “with 
respect to” Appendix C was the proposal to assign channel 
2, which was listed in Appendix C, to the licensee of Station 
WBKB. 

Moreover, the Third Notice (par. 12(b)) also required 
“all interested persons” to file pleadings on or before June 
11,1951 in opposition to comments filed with respect to the 
Commission’s proposals. Zenith knew, as appears from its 


•Paragraphs 12(a) and 12(b) (App. 32, 33) contain numerous 
references to the “proposals herein” and obviously refer to the 
proposals, among others, in the body of the Third Notice to modify 
licenses by assigning new channels to specific licensees. 
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own pleading which it filed on July 24,1951 (App. 42), that 
B & K had filed a comment to the Third Notice in which it 
stated, in essence, that it had no objection to the Commis¬ 
sion’s proposal to substitute channel 2 for channel 4 in its 
license. Despite its knowledge of B & K’s said comment, 
Zenith failed to comply with the Commission’s directive in 
the Third Notice to file a pleading with respect thereto on 
or before the date specified. 

3. As to Zenith’s contention (br. pp. 27-33) that the 
pendency of its application for channel 2 required the Com¬ 
mission to grant it a comparative hearing and that the 
Northwest Airlines, Inc. case is a holding to that effect: 

It has been demonstrated above, pp. 24 to 25, that 
the mere pendency of Zenith’s channel 2 application did not 
entitle Zenith to a comparative hearing in connection with 
the Commission’s proposal in the Third Notice to assign 
channel 2 to WBKB; and that, under the Third Notice, 
Zenith was required to file a timely opposition in order to 
protect its rights, if any. 

Northwest Airlines, Inc. v. Civil Aeronautics Board, 
90 App. D. C. 158, 194 F. 2d 339, is not at all in point. 
The CAB there did not promulgate any bar order similar 
to the Third Notice here. The appellant in the Northwest 
Airlines case did not fail to observe a deadline fixed in any 
bar order. The Northwest Airlines, Inc. case involved a 
localized situation—one in which the CAB was not attempt¬ 
ing a nationwide implementation of legislative policy. The 
CAB there was considering particular claims on their indi¬ 
vidual merits. 

4. As to Zenith’s contention (hr. p. 38) that the Com¬ 
mission’s Memorandum Opinion and Order of April 
14, 1952 specified the steps necessary for the granting of 
a comparative hearing to Zenith with respect to channel 2; 
that Zenith took those steps; and that Zenith thereby be¬ 
came entitled to such a hearing: 

That Opinion and Order expressly stated that Zenith’s 
petition for a declaratory ruling was moot and that its 
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application would not even be “considered’’ until Zenith 
had filed requisite amendments (App. 58-59). 

The Commission’s action in the Sixth Report, in issuing 
the temporary authorization to the licensee of WBKB to 
operate on channel 2, constituted definite notice to Zenith 
that the Commission was treating Zenith as being in default. 
Certainly, the Commission would not have granted this 
authorization in the Sixth Report if it had decided in its 
said Opinion and Order issued the same day, April 14,1952, 
to waive Zenith’s default. 

The Commission did not, in April 1952, tell Peoples 
Broadcasting Company and Zenith the same thing, to wit: 
that if you amend your applications, you will be granted a 
comparative hearing. The Commission, in the Sixth Re¬ 
port, gave effect to the timely pleading filed by Peoples 
Broadcasting Company (see supra, p. 10), whereas it 
treated Zenith as having defaulted. 

Indeed, it is clear that Zenith itself did not regard the 
Opinion and Order of April 14, 1952 as waiving its failure 
to file timely. For, in all the pleadings filed by Zenith 
after April 14, 1952 and until the Commission’s decision 
herein on February 9, 1953, Zenith never once made such 
claim. This is especially significant because in that same 
period, between April 14, 1952 and February 9, 1953, both 
B & K and CBS reiterated (App. 52, 83, 95, 101, 113) that 
the relief requested by Zenith could not be granted because 
Zenith’s original petition had not been filed timely. It is 
submitted that if Zenith had been under the impression that 
the Commission’s Opinion and Order of April 14, 1952 
waived its default, it would have so argued to the Commis¬ 
sion before the Commission issued its opinion of February 
9, 1953. 

In any event, the Commission itself has stated that its 
Opinion and Order of April 14, 1952 did not pass on the 
question of whether Zenith had timely filed a pleading in 
the Third Notice proceeding (App. 211). Its determination 
should, it is submitted, be deemed conclusive. 

The fact is that Zenith had defaulted with respect to 
channel 2 prior to the Opinion and Order of April 14, 1952. 
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Zenith does not claim that it acted in reliance on said 
Opinion and Order to its injury. 


POINT II 

EVEN IF ZENITH HAD FILED A TIMELY PLEADING 
IN THE THIRD NOTICE PROCEEDING, IT WOULD NOT 
HAVE BEEN ENTITLED TO A COMPARATIVE HEARING 
WITH B & K FOR CHANNEL 2. THE ASHBACKER CASE 
IS NOT HERE APPLICABLE. 

It is not true that, as Zenith urges (pp. 26-27 of its 
brief), the Commission would have granted Zenith a com¬ 
parative hearing if it had not found that Zenith had de¬ 
faulted. The Commission did not reach that question. 

We now propose to show that the Commission could 
not, as a matter of law, have granted Zenith a compara¬ 
tive hearing in the Third Notice proceeding, even if Zenith 
had filed a timely pleading.* We therefore submit that this 
Court should affirm the Commission’s order herein on this 
ground notwithstanding that the Commission chose another 
basis for its decision. For in Securities and Exchange Com¬ 
mission v. Chenery Corporation, 318 U. S. 80, 88, the 
Supreme Court said: 

“* • * we do not disturb the settled rule that, 
in reviewing the decision of a lower court, it must 
be affirmed if the result is correct ‘although the 
lower court relied upon a wrong ground or gave a 
wrong reason’ Helvering v. Gowran, 302 U. S. 238, 
245. The reason for this rule is obvious. It would 
be wasteful to send a case back to a lower court to 


• It is our position that if Zenith had filed a timely pleading in 
response to the Third Notice, it could have resisted the Commis¬ 
sion’s proposal to substitute channel 2 for channel 4 in the license 
of WBKB or it could have proposed alternative arrangements con¬ 
cerning channel assignments in Chicago. However, we urge that 
in no event could Zenith obtain a comparative hearing as a result 
of the Commission’s proposal to modify the license of WBKB in 
the Third Notice. 
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reinstate a decision which it had already made bnt 
which the appellate court concluded should properly 
be based on another ground within the power of the 
appellate court to formulate. * • # Like considera¬ 
tions govern review of administrative orders.” 

A 

No Comparative Hearing Could be Granted As a Matter of Law. 

1. The Commission, having specified in the Third Notice 
only that it proposed to modify the WBKB license, could 
not, instead, terminate that license. In other words, the 
Commission, having given WBKB notice to show cause 
why the Commission should not take certain action with 
respect to WBKB, could not disregard that notice and 
take entirely different action adversely affecting WBKB. 
See Sections 5(a) and 9 of the Administrative Procedure 
Act (60 Stat. 239, 243, 5 U. S. C. 1004(a), 1008); In re 
Carter, 85 App. D. C. 229, 177 F. 2d 75, cert. den. 338 
U. S. 900; Morgan v. United States, 304 IT. S. 1, 18-19. 
It is, therefore, submitted that the Commission could not 
grant a comparative hearing in the Third Notice pro¬ 
ceeding because the issue in such a hearing would be 
whether the WBKB license should be terminated—not 
whether it should be modified. 

2. Again, the Commission, in promulgating the Third 
Notice, relied on Sections 316 (formerly 312(b)) and 
303(f) of the Communications Act (quoted Appendix infra). 

These sections only authorize the Commission to 
modify licenses. They require that the licensee be notified of 
the proposed action and of the grounds and reasons there¬ 
for. Certainly, the Commission could not, under the guise 
of proceeding under these sections conduct a comparative 
hearing which might result not in the modification of a 
license but in the termination thereof. 

3. As the Supreme Court stated in Federal Radio Com¬ 
mission v. Nelson Bros. Co., 289 U. S. 266, 282: 

“Congress did not authorize the Commission to 
act arbitrarily or capriciously in making a redistri- 
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button [of channels] bnt only in a reasonable manner 
to attain a legitimate end.” 

It is submitted that it would have been arbitrary and 
capricious for the Commission to extinguish WBKB’s li¬ 
cense instead of modifying it by substituting channel 2 for 
channel 4 therein. While we may assume arguendo that 
if no other channel had been available in the Chicago area 
it might have been proper for the Commission to terminate 
the WBKB license without providing a substitute, that was 
not the fact. . Channel 2 was available in Chicago. There 
was and is no reason why that channel 2 should be denied 
to the licensee of WBKB which pioneered in the community 
and which had built up a tremendous investment in the 
course of ten years of commercial television operation. 

B 

The Ashbacker Case Is Inapposite 

The circumstances in this case are completely different 
from those in Ashbacker Radio Co. v. F. C. C., 326 U. S. 
327. 

1. In Ashbacker, Fetzer and Ashbacker made appli¬ 
cations for the same channel. Neither of them was the 
existing licensee thereof. Each of them, therefore, had an 
equal right under Section 309 of the Communications Act 
(quoted in Appendix infra) to a hearing on its application. 
The Commission granted a license to Fetzer and then set 
the Ashbacker application for hearing. 

The Supreme Court held that the hearing required by 
Section 309 was not thereby granted to Ashbacker. It 
stated (326 U. S. at 332): 

“As the Fetzer application has been granted, peti¬ 
tioner [Ashbacker], therefore, is presently in the 
same position as a newcomer who seeks to dis¬ 
place an established broadcaster. By the grant of 
the Fetzer application petitioner has been placed 
under a greater burden than if its hearing had been 
earlier. Legal theory is one thing. But the prac- 
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ticalities are different. For we are told how diffi¬ 
cult it is for a newcomer to make the comparative 
showing necessary to displace an established li¬ 
censee.” 

The situation in the cause at bar is not at all similar. 

B & K (and CBS) are not in Fetzer’s position—they 
are not “applicants”. They did not desire or seek out a 
change of channel. 

Not only is the channel shift not, in fact, the consequence 
of an “application” by B & K or CBS, but, as a matter 
of law, no application by either was required to effect the 
moveover. This is the express holding of this Court in its 
recent opinion in Peoples Broadcasting Company v. United 
States of America, No. 11626, decided August 3, 1953, slip 
opinion pp. 3-4, 9 B. R. 2045, 2047.* 

There were not here pending before the Commission 
two or more applications for the same facilities as there 
must be before the rule in the Ashbacker case comes into 
play. 

In other words, Ashbacker concerned only the rights of 
applicants under Section 309 to have their applications 
heard. It has no relevance in a case involving Commission 
action on its own motion under Sections 316 and 303 (f). 


•Zenith is not correct when it states in its brief (p. 17) that 
this Court’s opinion in the Peoples case has no bearing on the 
issues here. 

In all of the pleadings filed by Zenith with the Commission, it 
proceeded on the theory that the Third Notice proceeding had 
deleted channel 4; that B & K could only obtain a license for 
channel 2 by applying therefor; and that B & K, if it did file 
such an application for channel 2, would be only another applicant 
and therefore would not occupy a preferential position vis-a-vis 
Zenith in a comparative hearing for channel 2. 

The Commission’s second Peoples* opinion, to which Zenith 
never refers, and the opinion of this Court in Peoples (which 
expressly approved of the Commission’s said second opinion) de¬ 
stroy the basic assumption upon which this theory is founded—that 
B & K had to file an application for channel 2 and is, therefore, 
only another applicant. For they demonstrate that B & K was not 
required to file an application for channel 2. 
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2. The “Ashbacker rule” is, in essence, one of fair play. 
The Supreme Court’s resolution of the controversy in the 
Ashbacker case was prompted by its view that, where the 
parties were in fact both newcomer applicants, it was not 
fair to put Ashbacker “in the same position as a new¬ 
comer who seeks to displace an established broadcaster”. 
326 U. S. at 332. 

But under the decision of this Court in the Peoples 
Broadcasting Company case, Zenith’s position here, as 
against B & K and CBS, is precisely that of a “newcomer 
who seeks to displace an established broadcaster”. 

It would not be at all consistent with the demands of 
fair play to put B & K’s license on the block for no reason 
other than that the Commission has seen fit to make a nation¬ 
wide reallocation of channels. 


POINT III 

ZENITH DID NOT WANT A COMPARATIVE HEAR¬ 
ING IN THE PROCEEDING FOR RENEWAL OF THE WBKB 
LICENSE. IN THE PEOPLES CASE, PEOPLES APPLIED 
FOR A COMPARATIVE HEARING IN CONNECTION WITH 
THE WGAL RENEWAL PROCEEDING, AND THEREFORE 
THE COMMISSION REACHED A DIFFERENT RESULT IN 
THAT CASE. 

A 

The Commission had no duty, under its rules, on its own motion 
to name Zenith as a party to the WBKB license renewal proceed* 
ing, and Zenith deliberately chose not to participate therein. 

Zenith argues (Br. pp. 42-45) that if the Commission 
regarded B & K’s channel 4 renewal application as one for 
a channel 2 license, then the Commission, under its own 
rules [Section 1.387(b)(3)], was required to consider B & 
K’s said application comparatively with Zenith’s mutually 
exclusive application for channel 2; and that if it regarded 
B & K’s channel 4 renewal application as one for channel 4, 
then Zenith was under no obligation to intervene in the 
renewal hearing because Zenith had no interest in channel 4. 
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Zenith misses the point. 

Zenith definitely knew from the Sixth Report (App. 
73) that whether the temporary authorization to operate 
on channel 2 granted to the licensee of Station WBKB by 
the Sixth Report would become permanent hinged on the 
outcome of the renewal proceeding with respect to the 
WBKB license. Zenith, if it had so desired, could have 
obtained a comparative hearing in that renewal proceeding 
by intervening therein pursuant to Section 1.388(b) and 
(d) of the Commission’s rules, quoted in Appendix infra. 
But Zenith made no attempt to do so because it did not, as 
noted above at page 20, and as the Commission found (App. 
213, note 7), want to appear in any proceeding in which it 
would be a newcomer competing with an existing licensee. 

Zenith was insistent in its pleadings that it had a right 
to a comparative hearing for channel 2 on an equal footing 
with everyone else and with B & K in particular. The 
Commission was entitled to take Zenith at its word that 
it did not want to be in a comparative hearing in which it 
would not be on equal terms with B & K. 

The WBKB renewal proceeding was one in which Zenith 
could not have been on an equal footing with B & K be¬ 
cause it would have been in the position of a newcomer 
vis-a-vis an existing licensee. (See pp. 21, 37, supra.) 
Consequently, the Commission had no duty under its Rules 
(Section 1.387(h)(3)), as Zenith urges it had, to designate 
Zenith’s application for channel 2 for hearing in the pro - 
ceeding concerning the WBKB license renewal. Indeed, 
had the Commission joined Zenith as a party to the renewal 
proceeding, Zenith would probably now be complaining that 
it had been erroneously and illegally forced into a proceed¬ 
ing of which it wanted no part. 

Zenith’s argument that Section 1.387(b) (3) of the Com¬ 
mission’s rules obligated the Commission, on its own mo¬ 
tion, to name Zenith as a party to the WBKB renewal pro¬ 
ceeding is a technical one. That argument ignores the 
position taken by Zenith in its pleadings, to which we have 
referred, and it also ignores the fact, noted above, that 
Zenith itself could have intervened in the WBKB renewal 
proceeding under Section 1.388 of the Commission’s rules. 
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Zenith’s argument, moreover, is unsound because Section 
1.387(b)(3) did not require the Commission, on its own 
motion, to join Zenith in the WBKB renewal proceeding. 
Section 1.387(b)(3) states that the Commission will on its 
own motion name as a party to a hearing on a renewal 
application “any person who, prior to the time the applica¬ 
tion in question was designated for hearing, had filed with 
the Commission a mutually exclusive application”. (Em¬ 
phasis ours) 

Here, B & K’s application for renewal on channel 4 
was designated for hearing on August 8, 1951 (App. 209, 
Note 3). At that time, Zenith’s application for channel 2 
clearly was not “a mutually exclusive application” with 
B & K’s said application for renewal. For at that time 
it had not yet been decided that channel 2 would be sub¬ 
stituted for channel 4. That decision was made on April 
14,1952, when the Sixth Report was issued (App. 59). By 
that date, the hearings on the application for the renewal 
of the WBKB license were under way and therefore Sec¬ 
tion 1.387(b)(3) of the Commission’s rules, upon which 
Zenith relies, clearly was inapplicable. 

Zenith, however, could and should have intervened, on 
its own motion, in the WBKB renewal proceeding after the 
Sixth Report. 

B 

Zenith was, in any event, not free to leave it to the Commission 
to join it in the WBKB license renewal proceeding. Zenith owed 
a duty to proceed affirmatively to intervene in that proceeding. 

Even assuming arguendo that the Commission had a 
duty under its own rules to join Zenith’s application for 
channel 2 in the WBKB license renewal proceeding, Zenith 
had no right to stand by after the Commission had failed 
to join it in that proceeding. 

Zenith knew of the contract between B & K and CBS. 
It knew that CBS might become obligated to pay six 
million dollars if the W 7 BKB license were renewed. 

It also knew from the Sixth Report that the right to 
operate on channel 2 was dependent on the outcome of the 






40 


renewal hearings. Zenith, at the very least, should have 
asserted its claims in the WBKB license renewal proceed¬ 
ing, as Zenith had a right to do under Section 1.388 of the 
Commission Rules (quoted in Appendix infra), so that CBS 
and B & K would not have to proceed at their peril. As 
stated by this court in Red River Broadcasting Co. v. F. C. 
C., cited supra: 

“Such a person should not be entitled to sit back 
and wait until all interested persons who do so act 
have been heard, and then complain that he has not 
been properly treated. To permit such a person to 
stand aside and speculate on the outcome; if ad¬ 
versely affected, come into this court for relief; and 
then permit the whole matter to be reopened in his 
behalf, would create an impossible situation. ,, (69 
App. D. C. at 5-6, 98 F. 2d at 286-7) 

C 

In the Peoples case a result different from that in die cause at bar 
was arrived at because Peoples requested a comparative hearing 
in the renewal proceedings of WGAL. 

The Commission’s second Peoples opinion, which this 
Court explicitly approved,* made it clear that Peoples was 
granted a comparative hearing because WGAL, Inc., the 
existing licensee, had filed an application for renewal and 
because Peoples had specifically advised the Commission 
(Lane. App. 80,112) that it wanted a comparative hearing 
in connection with that renewal application. 

In other words, Peoples was willing to compete in the 
renewal proceedings with an existing licensee—WGAL. 
Zenith, on the other hand, as noted, did not desire to do so. 

D 

The Northwest Airlines case is not in point. 

This, then, is not, like Northwest Airlines, Inc. v. Civil 
Aeronautics Board, supra, a case in which an applicant 
was denied a comparative hearing by the Civil Aeronautics 
Board (CAB) because of the informality of its request 
therefor. In that case, Northwest Airlines, although it 


• See, Peoples opinion, 9B.B. 2045 at 2046. 
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had not followed the best technical procedures, had in¬ 
formally made known to the CAB, by filing exceptions 
to the examiner’s report and in oral argument, its desire 
for a comparative hearing with other applicants for non¬ 
stop service between Cleveland and New York. This Court 
held that “it would be harsh indeed to deny the applicant 
a fundamental right simply because of the informality 
of his approach.” 194 F. 2d at 345. 

That decision is not at all relevant to this case. 

Zenith here never requested, even informally, a com¬ 
parative hearing in the WBKB license renewal proceed¬ 
ing. Indeed, Zenith neither petitioned for reconsideration 
of, nor appealed from, the order renewing the WBKB 
license. Cf. Red River Broadcasting Co. v. F. C. C., supra. 
Zenith has made it clear throughout that it does not want 
such a hearing in which it would not be on an “equal foot¬ 
ing” with all applicants. 

As the Commission found below (App. 213): 

“Zenith’s actions cannot be laid to inadvertence or 
described as merely lacking in formality, as in North¬ 
west Airlines, Inc. v. Civil Aeronautics Board, 194 
F. 2d 339 (C. A. D. C.), but constituted a deliberate 
rejection of the opportunity available to it. • * •” 
[Emphasis added] 

POINT IV 

THE COMMISSION COULD NOT, IN ANY EVENT, HAVE 
GRANTED ZENITH THE COMPARATIVE HEARING 
WHICH ZENITH DEMANDED—ONE IN WHICH IT 
WOULD BE ON AN EQUAL FOOTING WITH B & K. 
AND SINCE ZENITH EXPRESSLY INDICATED THAT IT 
DID NOT WANT ANY OTHER KIND OF COMPARATIVE 
HEARING, THE COMMISSION PROPERLY DENIED IT ANY 
COMPARATIVE HEARING. AS A CONSEQUENCE, THE 
COMMISSION’S ORDER MUST BE AFFIRMED. 

As noted at p. 20 above, Zenith’s pleadings before the 
Commission demanded a comparative hearing in which 
Zenith would be on an equal footing with B & K. Also as 
noted above, Zenith’s pleadings made it clear that it did not 
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want any comparative hearing in which B & K would pos¬ 
sess “any priority, preferential status or advantage because 
of its prior license to owm and operate a television station in 
Chicago.” 

Even if Zenith had made a timely appearance in the 
Third Notice proceeding or in the renewal proceeding, 
the Commission could not have granted Zenith the type 
of comparative hearing requested by Zenith. The only 
type of comparative hearing which the Commission could 
have granted Zenith in those proceedings was one in which 
Zenith would have occupied the position of a newcomer 
against B & K—the existing licensee.* See pp. 20 to 
21 supra, the Commission’s second Peoples opinion, and 
the opinion of this court in the Peoples case, supra. 

Acceptance of Zenith’s said contention that it and B & K 
should both be treated as newcomers for channel 2 would 
require this Court to do violence to the many decisions 
in which it has been held that the licenses of existing 
stations should not be arbitrarily withdrawn and appro¬ 
priated for the use of other stations.** For if B & K were 
held to be only another applicant for channel 2 on a par 
with all other applicants in a comparative hearing therefor, 
that would in substance mean that B & K had been deprived 
of its position as an existing licensee in Chicago, arbitrarily 
and without compelling reason. 

It is, therefore, submitted that even if Zenith had made 
a timely appearance in the Third Notice proceeding or 
had intervened in the WBKB renewal proceeding, the Com- 


•We assume arguendo here that the Commission could, as a 
matter of law, have granted Zenith a comparative hearing in the 
Third Notice proceeding. See pages 33 to 37, supra, where it 
is demonstrated that the Commission could not, as a matter of 
law, have granted Zenith a comparative hearing in the Third Notice 
proceeding even if Zenith had filed a timely pleading therein. 

** See, Chicago Federation of Labor v. Federal Radio Commis¬ 
sion, 59 App. D. C. 333, 334, 41 F. 2d 422, 423; Journal Co. v. 
Federal Radio Commission, 60 App. D. C. 92, 94, 48 F. 2d 461, 463; 
Don Lee Broadcasting System v. F. C. C., 64 App. D. C. 228, 229, 
76 F. 2d 998, 999; Evangelical Lutheran Synod v. F. C. C., 70 App. 
D. C. 270, 272-3,105 F. 2d 793, 795-796; and Reading Broadcasting 
Co. v. Federal Radio Commission, 60 App. D. C. 89, 48 F. 2d 458. 
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mission could not have granted Zenith the comparative 
hearing which Zenith requested; and, on the other hand, 
the Commission obviously could not have compelled Zenith 
to accept a type of comparative hearing which it did not 
want 

It is therefore submitted that this Court should affirm 
the Commission’s order for this reason even though the 
Commission based its decision on other grounds. See 
Securities and Exchange Commission v. Chenery Corpora¬ 
tion, supra, p. 33. 


POINT V 

AS TO CBS’ POSITION IN THIS CASE. IF ZENITH IS 
ENTITLED TO ANY COMPARATIVE HEARING AT ALL, 
WHICH IT IS NOT, IT IS WITH CBS AND NOT WITH B & K. 

A 

The agreement of CBS to purchase WBKB preceded any of the 
contentions here made by Zenith. 

1. CBS here purchased a commercial television station 
in Chicago as a transferee from B & K with Commission 
approval. There have been literally hundreds of similar 
purchases approved by the Commission and its predeces¬ 
sors over the years. 

2. Zenith below sought to give the impression that 
there was something wrongful in CBS having contracted 
with B & K for WBKB. Zenith indicated (e.g., App. 183) 
that what CBS had sought by its contract was to purchase 
from B & K a legal argument as to why CBS should be pre¬ 
ferred in a comparative hearing; and that that was the 
reason why CBS agreed to pay B & K a large sum even 
though CBS knew that the WBKB license would necessarily 
be terminated in a short period. 

There is not an iota of substance to these charges. 

The obligation of CBS to pay the purchase price was 
explicitly dependent upon the issuance to CBS of a regular 
license (App. 108). 

CBS contracted to purchase the assets of Station 
WBKB from B & K for a consideration of six million 
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dollars on May 23, 1951 or shortly after the institution of 
Third Notice proceeding. CBS had no knowledge from the 
Third Notice that the license of WJt&KB would shortly 
terminate because all the Third Notice proposed was a 
modification—not a termination—of WBKB’s license. 

When CBS signed the contract, Zenith had not yet, 
as noted above at p. 27, made any claim to a comparative 
hearing. 

In other words, when CBS contracted, it neither knew, 
nor had reason to anticipate, that it might have to pay 
six million dollars for nothing but a right to a comparative 
hearing on an equal footing with all others—which right, 
if Zenith is correct, CBS could have gotten without any 
payment by filing an independent application for channel 2 
in Chicago. On the contrary, by reason of Zenith’s failure 
to file any opposition to the Third Notice, CBS was entitled 
to assume, and did assume, that Zenith was not objecting to 
the Commission’s proposal to modify the WBKB license by 
substituting channel 2 for channel 4. 

B 

If Zenith is entitled to any comparative hearing, it must be with 

CBS—not B & K 

For the reasons already stated above, at pp. 20 to 
43, we believe that Zenith is not entitled to any com¬ 
parative hearing at all. But if this Court should, never¬ 
theless, conclude that Zenith’s application is entitled to 
comparative consideration, we submit that the contest must 
be between Zenith and CBS, not between Zenith and B & K. 

1. The practicalities of the situation are these: CBS 
has paid for WBKB and is operating as the licensee thereof. 
B & K’s parent, American Broadcasting-Paramount 
Theatres, Inc., now owns another television station in 
Chicago. Under the Commission’s Buies (Section 3.636 
(a), 1 R. R. par. 53.636(a)), no one person may, directly 
or indirectly, own more than one television station serving 
substantially the same area. Thus, a comparative hearing 
between B & K and Zenith would be meaningless. 
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2. Moreover, if a comparative hearing were granted, one 
between CBS and Zenith would comport more with 
Section 310(b) of the Communications Act. For in amend¬ 
ing Section 310(b) of the Communications Act in 1952, the 
House Committee pointed out that in a transfer case, “in 
applying the test of public interest, convenience, and neces¬ 
sity the Commission must do so as though the proposed 
transferee or assignee were applying for the construction 
permit or station license and as though no other person 
were interested in securing such permit or license”. H. Rep. 
No. 1750, 82d Cong., 2d Sess. p. 12. 

3. In any event, this Court, on this appeal, may not 
grant a comparative hearing between Zenith and B & K. 

In the complex situation which gave rise to this litiga¬ 
tion, the Commission issued three orders. In one, Docket 
No. 10033, the Commission granted B & K renewal of its 
license for WBKB. Merger Case, 8 R. R. 541, 622. In the 
second, Docket No. 10047, the Commission approved the 
assignment of the WBKB license from B & K to CBS. 
Merger Case, 8 R. R. 541, 629-630. In the Third, Docket 
Nos. 8736, 8975, 9175, 8976 and File No. BPCT-322, the 
Commission dismissed Zenith’s application for a construc¬ 
tion permit on channel 2 and finalized the show cause order 
directing the modification of license of WBKB to operate 
on channel 2 in lieu of channel 4 (App. 140, 206). 

It is only the last of the three orders above listed (as 
reaffirmed by the order denying Zenith’s petition for recon¬ 
sideration of same) which Zenith has brought to this Court 
for review (App. 2). 

The other two orders not appealed by Zenith are, conse¬ 
quently, final and invulnerable. Zenith may not, on this 
appeal, ask this Court to review them. Cf. Terry v. Abra¬ 
ham, 93 U. S. 38; The Mary Ford, 3 Dallas 187 (3 XT. S.), 
198; Ginsberg v. City of Long Beach, 286 N. Y. 400, 403; 
Bonat v. Crosswell, 271 N. Y. Supp. 582, 241 App. Div. 
230 (1st Dept.). 

Moreover, on this appeal, Zenith has assigned no error 
respecting the entry of those two orders and has asked no 
relief respecting them (App. 7). Under repeated decisions 
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of this Court, Zenith cannot now urge as grounds for re¬ 
versal reasons not specified in its Notice of Appeal and 
Statements of Reasons Therefor. Intermountain Broad¬ 
casting Co. v. F. C. C. y 68 App. D. C. 119, 94 F. 2d 244, 248; 
Stuart v. F. C. C., 70 App. D. C. 265, 105 F. 2d 788, and 
cases cited. 

In other words, to direct a comparative hearing be¬ 
tween Zenith and B & K, this Court would have to (1) 
set aside two Commission orders entered in proceedings to 
which Zenith was not a party and not brought before this 
Court for review, (2) grant relief not requested in Zenith’s 
appeal papers, and (3) consider reasons for reversal not 
contained in Zenith’s Statement of Reasons in support of 
its Notice of Appeal. Such action would, we submit, be 
wholly unprecedented and clearly erroneous. 

4. Finally, Zenith may now secure a comparative hear¬ 
ing with CBS. See the last footnote on p. 2, supra. This 
being so, and since, at best. Zenith can only be awarded a 
comparative hearing with CBS, this case is, in all but the 
most technical sense, moot. 

CONCLUSION 

For the foregoing reasons, the Commission’s Memo¬ 
randum Opinion and Order of February 9, 1953, as re¬ 
affirmed in its Memorandum Opinion and Order of April 
9, 1953, should be affirmed. 

If, however, this Court should set aside the Memo¬ 
randum Opinion and Order of February 9, 1953, it should 
direct a comparative hearing between Zenith and CBS or, 
at the very least, it should grant leave to the Commission 
to receive from CBS an independent application for a 
construction permit on channel 2, Chicago.* 


•Section 402(h) of the Communications Act of 1934, as 
amended by Section 14 of Public Law No. 554, 82d Cong., 2d Sees., 
approved July 16, 1952, 66 Stat. 711, provides that: 

“In the event that the court shall render a decision and 
enter an order reversing the order of the Commission, it 

(Footnote continued on following Page) 
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shall remand the case to the Commission to carry out the 
judgment of the court and it shall be the duty of the Commis¬ 
sion, in the absence of the proceedings to review such judg¬ 
ment, to forthwith give effect thereto, and unless otherwise 
ordered by the court, to do so upon the basis of proceedings 
already had and the record upon which said appeal was 
heard and determined.** [Emphasis added] 

This section may mean that unless this Court directs otherwise, no 
applicants for channel 2 could compete with Zenith and B & K if 
a comparative hearing between them should be ordered. CBS has 
taken, and is satisfied to take, as assignee of B & EL It feels, 
however, that, if there is a reversal here, it should have an oppor¬ 
tunity to make its own case, and that the Commission should at 
least be left free to entertain an independent application by CBS 
for channel 2, filed only to take care of the possibility that B & K 
may have nothing to transfer to CBS, after a comparative hearing. 
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Appendix 

Provisions of Title III of the Communications Act of 
1934 (47 U. S. C. 301, et seq.) as amended most recently by 
Public Law No. 554, 82d Cong., 2d Sess., 66 Stat 711, which 
are referred to in the brief are as follows: 

“Sec. 303. Except as otherwise provided in this 
Act, the Commission from time to time, as public 
convenience, interest, or necessity requires, shall— 

• • • 

(f) Make such regulations not inconsistent with 
law as it may deem necessary to prevent interference 
between stations and to carry out the provisions of 
this Act: provided, however, That changes in the 
frequencies, authorized power, or in the times of 
operation of any station, shall not be made without 
the consent of the station licensee unless, after a 
public hearing, the Commission shall determine that 
such changes will promote public convenience or in¬ 
terest or will serve public necessity, or the provi¬ 
sions of this Act will be more fully complied with; 

• • • 

(r) Make such rules and regulations and pre¬ 
scribe such restrictions and conditions, not incon¬ 
sistent with law, as may be necessary to carry out 
the provisions of this Act, or any international radio 
or wire communications treaty or convention, or 
regulations annexed thereto, including any treaty or 
convention insofar as it relates to the use of radio, to 
which the United States is or may hereafter become 
a party.’’ 

“Sec. 309. (a) If upon examination of any applica¬ 
tion provided for in Section 308 the Commission shall 
find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall grant 
such application. 

(b) If upon examination of any such application 
the Commission is unable to make the finding speci¬ 
fied in subsection (a), it shall forthwith notify the 
applicant and other known parties in interest of 
the grounds and reasons for its inability to make 
such finding. Such notice, which shall precede formal 



designation for a hearing, shall advise the applicant 
and all other known parties in interest of all objec¬ 
tions made to the application as well as the source 
and nature of such objections. Following such notice, 
the applicant shall be given an opportunity to reply. 
If the Commission, after considering such reply, shall 
be unable to make the finding specified in subsec¬ 
tion (a), it shall formally designate the application 
for hearing on the grounds or reasons then obtain¬ 
ing and shall notify the applicant and all other known 
parties in interest of such action and the grounds 
and reasons therefor, specifying with particularity 
the matters and things in issue but not including 
issues or requirements phrased generally. The par¬ 
ties in interest, if any, who are not notified by the 
Commission of its action with respect to a particular 
application may acquire the status of a party to the 
proceeding thereon by filing a petition for interven¬ 
tion showing the basis for their interest at any time 
not less than ten days prior to the date of hearing. 
Any hearing subsequently held upon such applica¬ 
tion shall be a full hearing in which the applicant 
and all other parties in interest shall be permitted 
to participate but in which both the burden of pro¬ 
ceeding with the introduction of evidence upon any 
issue specified by the Commission, as well as the 
burden of proof upon all such issues, shall be upon 
the applicant.” 

“Sec. 316(a) Any station license or construction 
permit may be modified by the Commission either 
for a limited time or for the duration of the term 
thereof, if in the judgment of the Commission such 
action will promote the public interest, convenience, 
and necessity, or the provisions of this Act or of any 
treaty ratified by the United States will be more fully 
complied with. No such order of modification shall 
become final until the holder of the license or permit 
shall have been notified in writing of the proposed 
action and the grounds and reasons therefor, and 
shall have been given reasonable opportunity, in no 
event less than thirty days, to show cause by public 
hearing, if requested, why such order of modification 
should not issue: provided, That where safety of life 
or property is involved, the Commission may by 
order provide for a shorter period of notice.” 
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Provisions of the Commission’s Buies and Begulations 
which are referred to in the brief are as follows (1 B. B. 
pars. 51.387(b) (3), 51.388(a) (b) (d)): 

“Section 1.387. Procedure when case is designated 
for hearing,—• • • 

• • • • • 

(b) The Commission will on its own motion name as 
parties to the hearing: 

• • • • • 

(3) Any person who, prior to the time the applica¬ 
tion in question was designated for hearing, had filed 
with the Commission a mutually exclusive applica¬ 
tion. Any application that is mutually exclusive with 
another application or applications already desig¬ 
nated for hearing will be consolidated for hearing 
with such other application or applications only if 
the application in question is filed at least 30 days 
before the date on which the hearing on the prior 
application or applications is scheduled. If the 
scheduled date is changed, the date last set shall 
govern in determining the timeliness of an applica¬ 
tion for purposes of this paragraph. If the applica¬ 
tion is filed after the 30-day period, it will be dis¬ 
missed without prejudice and will be eligible for re¬ 
filing only after a decision is rendered by the Com¬ 
mission with respect to the application or applica¬ 
tions designated for hearing or after such applica¬ 
tions are dismissed or removed from hearing. * • *” 

“§1.388 Petitions to intervene.—(a) Where the 
Commission has failed on its own motion to name as 
parties to a hearing any person specified in § 1.387(b), 
such person will be permitted to participate in the 
proceeding by filing a petition to intervene showing 
that he comes within the provisions of § 1.387(b). 
Where the petition to intervene is based upon a claim 
that a grant of the application would cause electrical 
interference to an existing station or a station for 
which a construction permit is outstanding within its 
normally protected contour as prescribed by the ap¬ 
plicable rules and regulations, the petition must be 
accompanied by an affidavit of a qualified radio engi¬ 
neer which shall show either by reference to the Com¬ 
mission’s Standards of Good Engineering Practice 
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or to actual measurements made in accordance with 
the methods prescribed by the Commission’s Stand¬ 
ards of Good Engineering Practice that electrical 
interference will be caused to the existing station or 
stations for which a construction permit is outstand¬ 
ing within the normally protected contour of the 
station. 

(b) Any other person desiring to participate in the 
hearing may file a petition to intervene. The petition 
must set forth the interest of the petitioner in the 
proceedings, must show how such person’s participa¬ 
tion will assist the Commission in the determination 
of the issues in question, and must be accompanied 
by the affidavit of a person with knowledge as to the 
facts set forth in the petition. The Commission in its 
discretion may grant or deny such petition or may 
permit intervention by such persons limited to par¬ 
ticular issues or to a particular stage of the pro¬ 
ceeding. 

• • • • • 

(d) Petitions to intervene under this section must 
be filed with the Commission not later than 15 days 
after the issues in the hearing have first been pub¬ 
lished in the Federal Register. Any person desiring 
to file a petition to intervene after the expiration of 
such 15 days must set forth the reason why it was not 
possible to file the petition within the prescribed 15 
days. Unless good cause is shown for delay in filing, 
the petition will not be granted.” 
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gives only limited attention to the contentions of onr op¬ 
ponents which support the assigned grounds for decision; 
it is primarily devoted to new arguments adduced by our 
opponents. 

I. Our Opponents’ Arguments on the Waiver Issues Are 
Fallacious. 

A. The Allocation Proceedings. 

As to the argument that Appellant waived its right to 
have its Channel 2 application considered by not respond¬ 
ing to the show cause order in the Third Notice (covered 
in our main Brief, pp. 33-42), we confine ourselves to 
the following few observations. 

1. Our opponents chose to assume, rather than to es¬ 
tablish, that Appellant was required by the Third Notice 
to file a “timely objection” to the show cause order 
issued to B & K. Thus, the Commission gives predomi¬ 
nant attention (Brief, pp. 15-23) to emphasizing—in gen¬ 
eral terms and not with concrete regard to this case— 
the havoc to administrative processes and the unfairness 
to interested parties which result from a failure to enter 
“timely objection.” The Commission slides across, in a 
few brief comments (Brief, pp. 17-18), the crucial ques¬ 
tion whether the Third Notice required or afforded Appel¬ 
lant an opportunity to enter a “timely objection.” 

When it reaches this crucial question, the Commission 
places primary reliance on its strange and illogical com¬ 
plaint that Appellant does not claim it was unaware of 
the show cause order, but only that the order did not run 
to it and that the Third Notice made no provision for 
Appellant to comment on it. The Commission then adds 

(p. 18): 

“What Zenith has done is to seize upon the form of 
the proposal to substitute Channel 2 for Channel 4 
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in WBKB’s license, with complete disregard to its 
obvious substance” (Emphasis, the Commission’s) 

This is merely, as we submit, an euphemistic method of 
stating that Appellant relied upon what the Third Notice 
said, instead of divining what the Commission might 
later claim it was supposed to say. Obviously, Commis¬ 
sion counsel are not prepared to argue that the form 
(Le., the language) of the Third Notice required or per¬ 
mitted Appellant to make any objection to the show cause 
order. 

2. As to the substance of the Third Notice, the Com¬ 
mission’s definitive interpretation was given in the Lan¬ 
caster case (Lane. App. 74-93). There the Commission 
held—with the question thrust solidly before it by Peo¬ 
ples’ insistence on participation in the equivalent Lan- . 
caster show cause order—that the proceedings under the 
Third Notice were rule-making proceedings of a quasi¬ 
legislative nature; that they were solely to determine 
what channels were to be allocated to the various Ameri¬ 
can communities; and that they did not involve licensing 
problems, adjudicatory in nature, as to who should be 
authorized to operate on any channels assigned. It fol¬ 
lowed from this analysis of the Third Notice proceedings 
(which was in full accord with what has always been 
Appellant’s understanding) that Peoples was not entitled 
to participate in the Lancaster rule to show cause. 

Commisison counsel refuse to face up to this de¬ 
cision, but reanalyze the Third Notice proceedings. Com¬ 
mission counsel now argue (Brief, p. 18) that “the pro¬ 
posed channel shifts were clearly an integral part of 
the entire proposal in the Third Notice” and that “the 
cessation of use of Channel 4 in Chicago and the shift 
of station WBKB to Channel 2 were interdependent parts 
of the same plan.” Nothing could more clearly spotlight 
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the incorrectness of this argument than the fact that Com¬ 
mission counsel are here using—surely unwittingly—al¬ 
most the identical language of the lone dissenter in the 
Lancaster case. It was dissenting Commissioner Sterling 
who believed that “the assignment proceedings and the 
Show Cause proceedings were interdependent and consti¬ 
tuted a single plan of action on the part of the Commis¬ 
sion.” (Lane. App. 95; 8 Radio Regulation 287). The 
Commission held the precise contrary. 

Commission counsel offer no solution for the fantasti¬ 
cally difficult problem of accommodating the following 
two Commission decisions: (1) in Lancaster, Peoples was 
entitled to have its application considered but could not 
participate in the show cause order, because the Third 
Notice proceedings were solely for the allocation of chan¬ 
nels to cities; (2) in Chicago, Appellant waived its right 
to have its application considered by failing to seek par¬ 
ticipation in the show cause order, because the Third 
Notice proceedings were for the purpose both of allocat¬ 
ing channels to cities and of assigning certain channels 
to specific licensees. 

3. It is a palpable weakness of our opponents’ argu¬ 
ments that, while agreeing that the Third Notice imposed 
a deadline date on Appellant, they are unable to agree 
on what that deadline date was. Under the Third Notice 
(App. 32-33), as supplemented by subsequent orders 
(App. 37-38, 40-42), persons interested in the table of 
assignments contained in Appendices C and D were re¬ 
quired to submit “comments or counterproposals” by 
May 7, 1951, whereas an “opposition to comments or 
counterproposals” was required to be submitted by June 
11, 1951. In the Commission’s decision of February 9, 
1953, here under review, the Commission was of the view 
that Appellant should have filed a “comment or counter¬ 
proposal” by May 7 (App. 150), but when the Commis- 
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sion denied Appellant’s Petition for Reconsideration, it 
leaned to the contrary view that Appellant should have 
filed an “opposition” by June 11 (App. 211). In the pres¬ 
ent litigation, Commission counsel carefully straddle this 
question, confining themselves to repetition of the ambigu¬ 
ous phrase that Appellant should have filed a “timely ob¬ 
jection.” 1 It is now clear to Columbia that Appellant 
should have filed a “comment” by May 8 (Columbia Brief, 
p. 27), although it has been less certain of this in its 
pleadings before the Commission (see App. 195). On the 
other hand, it was the consistent view of B & K that 
Appellant was required to file an “opposition” by June 
11 (R. 85, R. 149, App. 101). 

This diversity of view among our opponents comes 
about because of, and thus serves to reveal, the weakness 
of their premise. The Third Notice did not require nor 
did it permit Appellant to file any “comment” or “oppo¬ 
sition” to the show cause order. 

4. Both opponents discourse on the complexity and 
magnitude of the Commission’s task in the Third Notice 
proceedings, apparently as a means of suggesting that it 
would not have been unreasonable for the Commission to 
lose Appellant’s application in the great shuffle. This the¬ 
ory collapses on the fact, as we have shown (Brief, p. 7) 
that in only two cities—Atlanta and Chicago—was an 
existing station proposed to be shifted to a channel then 
assigned for that city, and for which there was an exist¬ 
ing applicant. If the Commission then believed that 
these two applicants should confirm their intention to 
prosecute their applications, it was up to the Commission 


1 The Commission’s brief (p. 18) takes Appellant to task for 
failure to file a “timely opposition to the show cause order” in 
which event, says the Commission, “Balaban & Katz might well 
not have consented to the shift.” This argument must rest on 
the premise that Appellant should have filed an “objection” at 
some unspecified date even prior to the May 7 deadline. 
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(and not an unreasonable task for it) to alert them to 
this effect. 2 

B. The Channel 4 Renewal Proceeding. 

As to the argument that Appellant was required to 
protect its Channel 2 application by seeking participa¬ 
tion in the Channel 4 B & K renewal proceeding (dis¬ 
cussed in our main brief, pp. 42-50), we confine ourselves 
to refuting the argument on which Commission counsel 
appear now to place primary reliance. The argument is 
that Appellant, though well aware that its rights would 
or might be determined in the WBKB Channel 4 renewal 
proceeding, nevertheless as a matter of conscious choice 
determined to refrain from seeking participation. 3 The 
Commission’s brief, in particular, is replete with catch 
phrases hammering at this theme (e.g., “deliberately ab¬ 
stain” (p. 12); “studied failure” (p. 13); “safe to shun” 
(p. 14); “failed to make any move” (p. 14); “chose not 
to appear” (p. 18); “stood by and permitted” (p. 19); 
“consciously bypassed” (p. 20); “forebore to assert” (p. 
23); “refrained from entering” (p. 25); “consciously fails 
to seek intervention” (p. 28)).'* 


2 Judge Prettyman correctly remarked (Easton Publishing 
Company v. Federal Communications Commission, 85 U.S. App. 
D.C. 33, 35, 175 F. 2d 344, 346 (1949)) that broadcasting was a 
“growing field” where Commission hearings and decisions were 
assuming “greater and greater importance,” and that it was, there¬ 
fore, incumbent that “potential applicants for licenses and parties 
to the disputes may know with all possible certainty what the ap¬ 
plicable rules are.” 

3 The argument also suggests, though less strongly, that Appel¬ 
lant also deliberatively refrained from seeking participation in 
the show cause order. 

4 It is interesting to note that these charges were introduced 
into this proceeding at its very last stage. The Commission’s de¬ 
cision under review (App. 140-52) contains no slightest innuendo 
that Appellant deliberately avoided anything, nor did any prior 
pleading before the Commission. Columbia asserted for the first 
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Argument of this character is on grounds of high 
dubiety since it involves the attribution of motives to 
Appellant which, in the nature of the case, cannot be 
established. The argument does not approximate a legal 
one since it completely begs any legal issues; it is an 
obvious red herring. The legal issues are whether or 
not Appellant was required, in order to have its Channel 
2 application considered, to seek participation in two 
Commission proceedings which Appellant asserts were 
extraneous to its application and which the Commission 
belatedly held were not. If Appellant was not required 
to seek participation, that puts an end to the matter and 
leaves no room for speculation as to why Appellant did 
not do what was not required of it. 

The further difficulty with our opponents’ argument 
based on speculation as to Appellant’s motives is, how¬ 
ever, that it happens not be true. Appellant, now repre¬ 
sented by the same counsel who represented it throughout 
the Commission proceedings, categorically denies that 
there is any truth in such assertions. Appellant shunned 
nothing in which it had a right to participate; it did not 
deliberately choose to stand aside from anything. To 
the contrary, it sought repeatedly to have its Channel 2 
application considered in accordance with customary 
Commission procedures. It did not seek participation in 
either the rule-making proceeding or the WBKB Chan¬ 
nel 4 renewal proceeding, solely and simply because it 
believed, then as now, that it would not have been per¬ 
mitted to do so. It brought to the Commission’s atten- 


time, in its response to Appellant’s Petition for Reconsideration 
(App. 187-190), that Appellant deliberately chose not to participate 
in the Channel 4 renewal proceeding. The Commission, in deny¬ 
ing Appellant's Petition for Reconsideration, gave the argument 
a somewhat guarded, less-than-complete, endorsement (App. 213). 
Now this late-found thesis becomes the major reliance of counsel, 
and is even expanded to indicate that Appellant perhaps shunned 
not only the renewal proceeding but also the allocation proceed¬ 
ing. 
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tion frequently and forcefully its demand for considera¬ 
tion of its Channel 2 application. 

The Commission never misunderstood the right Appel¬ 
lant was asserting; Appellant’s pleadings consistently 
demanded a comparative hearing with B & K in which 
the parties would be “upon an equal footing” (App. 49, 
81-82). That was and is the precise type of hearing 
which Appellant desires and is entitled to—a hearing 
which reflects an awareness of the basic philosophy of 
comparative hearings, as elaborated by this Court in 
Johnston Broadcasting Company v. Federal Communica¬ 
tions Commission , 85 U.S. App. D.C. 40, 175 F. 2d 351 
(1949). Appellant believes that no additional burden 
should rest upon it beyond that of establishing it is 
prepared to render a broadcasting service for the people 
of the Chicago area superior to that which would be 
rendered by B & K. 

Columbia tries to distort the “equal footing” phrase by 
deliberately confusing (1) experience in television broad¬ 
casting and (2) status as a licensee. B & K’s experience 
in television broadcasting would, of course, be an impor¬ 
tant factor for consideration in any comparative hear¬ 
ing. Appellant, in insisting upon a hearing “on an 
equal footing,” was not making (and the Commission 
never misunderstood it as making) the absurd conten¬ 
tion that B & K’s experience should be stripped from it 
or disregarded in a comparative hearing. Appellant was 
insisting only that the Commission could not, as a matter 
of law, shift WBKB from Channel 4 to Channel 2, for 
which Appellant was an applicant, without according Ap¬ 
pellant a comparative hearing to determine who was bet¬ 
ter qualified to offer a broadcasting service on Channel 2 
—B & K’s experience, and its record of performance as a 
broadcaster on Channel 4, necessarily to be of importance 
in the comparative hearing, but its status as a one-time 
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Channel 4 licensee not to give it a preference or priority 
which Appellant could not overcome simply by demon¬ 
strating that it was prepared to provide a better tele¬ 
vision service than B & K. 

n. This Court Should Not Accept the Columbia Conten¬ 
tion that Appellant Had no Right to a Hearing on 
Its Application. 

Columbia devotes a major portion of its brief to the 
contention that Appellant never really had any rights to 
waive. The Columbia argument runs that, though this 
Court should believe that the facts do not warrant a 
conclusion that Appellant was guilty of any waiver, 
nevertheless the Commission’s ultimate conclusion is still 
correct because the Commission mistakenly assumed that 
the Appellant had rights to waive. 

A. Columbia’s Standing Is Such that the Court Should 
Not Hear Its Contention. 

Columbia here seeks to raise an entirely new question 
in this litigation which does not divide Appellant and the 
Commission. Appellant and the Commission agree that 
Appellant has the right to a hearing upon its application 
unless it has waived that right; when the waiver question 
is resolved, the controversy between the original parties 
is at an end. Columbia’s effort to go beyond the contro¬ 
versy between the original parties, and to take a position 
contrary to that of the Commission, thus raises the 
threshold question whether Columbia should be permitted 
to raise and have this Court pass upon its contentions. 

The gist of the difficulty here is that Columbia, while 
ostensibly intervening in support of a 'procedural deter¬ 
mination, is actually turning to attack an important 
policy decision of the Commission. If intervenors are 
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thus permitted, when superficially in support of a Com¬ 
mission decision, to challenge its most fundamental sub¬ 
stantive decisions, the doors will be open to a degree of 
judicial review -which will surely clog the administrative 
process. 

The status of an intervenor, whether permissive or by 
statutory right, has always been troublesome and in¬ 
capable of precise expression. It is, nevertheless, a cor¬ 
rect statement to say that there are limitations upon 
intervenors in terms of the issues which they may raise. 
In the old and superseded Federal Equity Rules, the 
limitations found statement in the provision that “. . . 
intervention shall be in subordination to, and in recog¬ 
nition of, the propriety of the main proceeding.” 5 This 
method of statement proved unsatisfactory and no com¬ 
parable language is found in Rule 24 of the Federal 
Rules of Civil Procedure (28 U.S.C., p. 129). 

However, the motivation of the so-called “subordina¬ 
tion” rule remains (see, generally, 2 Moore’s Federal 
Practice (1938) p. 2373 et seq .), and finds expression in 
cases under Rule 24. Thus, in Salem Engineering Co. v. 
National Supply Co., 75 F. Supp. 993, 997 (W.D. Pa., 
1948), the Court struck portions of the answer of an in¬ 
tervenor defendant because Rule 24 “does not authorize 
one given the privilege to intervene as a defendant, the 
right to set up and enforce against the plaintiff a defense 
not available to the original defendant and in which the 
defendant has no interest.” An intervenor in a case 
involving the validity of an order of the Interstate Com¬ 
merce Commission does not necessarily have standing to 
appeal. Boston Tow Boat Co. v. United States, 321 U.S. 
632, 64 Sup. Ct. 776 (1944). Where a would-be inter¬ 
venor is seeking to inject new issues or to attack the 


5 Federal Equity Rule 37 is given in 2 Barron & Holtzoff, Fed¬ 
eral Practice and Procedure (Rules Edition, 1950) page 200. 
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fundamental basis of the proceeding, such an effort may 
be a decisive reason for refusing intervention. Keystone 
Freight Lines v. Pratt Thomas Truck Line, 37 F. Supp. 
635 (W.D. Okla., 1941); In re Credit Service, Inc. 30 F. 
Supp. 878 (Md., 1940), appeal dismissed 113 F. 2d 940 
(C.A. 4). 

This Court’s considering and passing upon Columbia’s 
present contentions would be “derailing legal principles 
from customary tracks.” 6 (1) The Court would be 
premature in considering the problem since B & K could 
not have challenged a Commission decision granting Ap¬ 
pellant a hearing prior to the completion of such hearing 
under the doctrine requiring exhaustion of administrative 
remedies. Myers v. Bethlehem Shipbuilding Corp., 303 
U.S. 41, 58 Sup. Ct. 459 (1938). It is therefore too soon 
for the Court to hear argument that Appellant was in no 
event entitled to a hearing. (2) The Court would impose 
serious problems on an administrative agency if it con¬ 
sidered and accepted contentions from intervenors of the 
type Columbia here offers. The administrative agency, 
though it received a favorable final decision of this Court, 
might have received it on a basis so unsettling to im¬ 
portant policy determinations as to require the agency to 
seek review. Litigations might be twisted out of junc¬ 
ture into a contest between the agency and the party 
who intervened nominally in support of the agency, while 
the original Appellant becomes a frustrated bystander. 

The foregoing considerations suggest that there are 
grave doubts whether Columbia should be permitted to 
challenge Appellant’s right to a hearing, even upon the 
assumption that Columbia now stands in B & K’s shoes. 
But here Columbia occupies a relatively unique status 


6 The phrase is Justice Frankfurter’s, dissenting in Columbia 
Broadcasting System v. United States, 316 U.S. 407, 442, 62 Sup. 
Ct. 1194, 1211 (1942). 
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which precludes it from raising the issues it seeks to have 
answered by this Court* Columbia deliberately purchased 
its way into this litigation after it had fully matured, as 
will be apparent from a brief review of this litigation as 
it took shape before the Commission. 

The Commission’s Third Notice, issued March 21, 1951, 
germinated the seeds of conflict between Appellant, as an 
applicant for Channel 2-Chicago, and Balaban & Katz 
Corporation, as the operator upon Channel 4-Chicago 
which the Commission proposed to delete. As at this 
date, Columbia was a total stranger; only later did it 
contract with B & K to purchase the physical assets of 
WBKB for $6,000,000 “subject • • • to the approval of 
the Federal Communications Commission and its consent 
to the transfer hereunder and the issuance by the Fed¬ 
eral Communications Commission to us [CBS] of a 
regular license to operate said station * * V’ (App. 108) 

Columbia, even if it misread the legal situation when 
it first agreed to buy in 1951, became sharply aware at 
a later date of the precarious situation in which it had 
involved itself. On October 22, 1952 (after the Commis¬ 
sion rendered its Lancaster decision and before any con¬ 
summation of the Columbia-B & K agreement), Columbia 
filed with the Commission its Petition for Expedited Con¬ 
sideration (App. 104-117). This revealing document will 
well repay the careful scrutiny which we ask the Court 
to give to it. 

This Columbia petition sets forth that, when the agree¬ 
ment for purchase and sale of WBKB for $6,000,000 was 
made, both B & K and Columbia knew that the renewal 
of B & K’s license and the assignment of that license to 
Columbia all required Commission approval (App. 107). 
The petition continues (Ibid.): 

“But neither B & K nor CBS knew, or had reason 
to anticipate, that CBS might be asked to pay six 
million dollars for nothing but a right to a compara- 
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tive hearing-. Nor did B & K or CBS know, 

or have reason to anticipate, that—the interested 
parties might differ as to whether B & K had any¬ 
thing to transfer or whether there was anything 
that CBS was obligated to accept and pay for. 

“What no one could reasonably forecast is now a 
possibility. For while both B & K and CBS feel 
that the Lancaster case is distinguishable from the 
situation presented in Chicago, there is language in 
the decision of the Commission in that case which 
can be turned to create the difficulties above out¬ 
lined/ 7 (Emphasis added.) 7 

The Columbia petition urged that the Commission 
should promptly dispose of Appellant’s repeated de¬ 
mands that its Channel 2 application be heard. Until 
Appellant’s claims were “finally disposed of,” Columbia 
believed that B & K would not be in a position to tender 
a “regular license” (App. 109). “If the basis for dis¬ 
agreement between B & K and CBS as to whether CBS 
has been issued ‘a regular license’ is not removed, litiga¬ 
tion between CBS and B & K over their respective rights 
is not unlikely” (Ibid.). In the CBS view, unfortunate 
results would be eliminated or minimized by the Commis¬ 
sion’s explicitly conditioning its approval of B & K’s 
sale to Columbia so long as Appellant’s rights were not 
finally determined. Columbia continued (App. 114-115): 

“The course we suggest is this: Any order ap¬ 
proving the transfer of any license or permit to CBS 
as transferee from B & K should contain the stated 
condition that the license or permit will be granted 
subject to agreement between B & K or its successor 
and CBS for interim operation and subject to being 
withdrawn if any license or permit for commercial 


7 Appellant strongly disagrees with the Columbia view that it 
had no reason to anticipate that B & K might have nothing to 
sell. Appellant’s Channel 2 application was long on file, and its 
interest in the channel and ownership of equipment for Channel 2 
operations, was widely known. 
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television broadcasting on VHF Channel 2, Chicago, 
is granted to someone other than CBS as transferee 
as a result of a comparative hearing the right to 
which is premised, in whole or in part, on the shift 
from Channel 4 to Channel 2 directed by the Com¬ 
mission in its Sixth Report and Order” (Emphasis 
as in original.) 

The Commission rejected this particular course of ac¬ 
tion urged upon it by Columbia. Instead, the Commission 
determined on February 9, 1953 that Appellant had 
waived its right to a comparative hearing with B & K, 
and that, “accordingly,” it was appropriate to approve a 
transfer of license from B & K to Columbia (App. 151). 
No condition was attached to the Commission approval 
although Columbia had made abundantly plain its belief 
that B & K could not perform under the contract and 
Columbia was not obligated until Appellant’s rights were 
finally determined, not only by the Commission but also 
by the courts. 8 Immediately following the Commission’s 
February 9, 1953 decision, Columbia moved in haste to 
effectuate the transfer of WBKB. 0 

From this recitation of events, it should be clear why 
we assert that Columbia should not be allowed to raise any 
issues beyond those involving Appellant’s alleged waiver. 
Columbia enters the picture only after, and as a result of, 
the Commission determination that Appellant waived its 
rights to a comparative hearing with B & K. Only after 


8 Columbia made very clear that it was thinking in terms of 
court review, as well as Commission action. It urged the Com¬ 
mission to approve only conditionally the transfer from B & K to 
Columbia if “(1) the Commission cannot deny the Zenith Peti¬ 
tion —, or (2) the Zenith Petition, though denied by the Com¬ 
mission, is still outstanding in that opportunity for judicial revi¬ 
sion of the Commission’s denial still exists—(App. 114) 

9 According to trade press sources, Columbia and B & K ef¬ 
fectuated the sale on the day the Commission acted, within hours 
of the decision. See Broadcasting-Telecasting, February 16, 1953, 
pp. 30-31; Variety, February 11, 1953, p. 30. 


15 


and as a consequence of this determination did the Com¬ 
mission approve the transfer from B & K to Columbia. 

The situation is no different from that presented in the 
two Simmons cases. 10 In both these cases, the Commis¬ 
sion, after hearing, denied the application of an Akr on 
station for a permit to reconstruct its station on 1220 
kilocycles, and granted a mutually exclusive application 
of a Cleveland station. In both cases, the Commission 
had determined that the Akron application, considered 
alone, could not be granted, and then granted the Cleve¬ 
land application, holding that no comparative considera¬ 
tion is necessary between an application which must be 
denied and one which may be granted. In both cases, 
this Court upheld the Commission’s determination that 
the Akron application could not be granted, and, there¬ 
fore, concluded that the Akron station had no standing 
to challenge the grant of the Cleveland application. Since 
the Akron application had to be denied, the applicant was 
not aggrieved or affected by the Commission’s disposition 
of the Cleveland application. 

The Simmons cases are thus in parallel with the pres¬ 
ent situation. There, once the Court affirmed the Com¬ 
mission’s denial of the Akron application, the Akron 
applicant lost standing to challenge the grant of the 
Cleveland application. Here, if the Court reverses the 
Commission’s application of the waiver doctrine, Colum¬ 
bia loses standing to challenge the Commission decision. 
Columbia has claim to being a party in interest to this 
litigation, only because the Commission approved its ac¬ 
quisition of WBKB—an approval hinged on the waiver 
decision and which could not have been given but for the 


10 Simmons v. Federal Communications Commission, 79 U.S. App. 
D.C. 264, 145 F. 2d 578 (1944); Simmons v. Federal Communica¬ 
tions Commission, 83 U.S. App. D.C. 262, 169 F. 2d 670 (1948), 
certiorari denied, 335 U.S. 846, 69 Sup. Ct. 67. 
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waiver decision. Columbia could not have appealed any 
Commission decision that Appellant had not waived its 
right to a comparative hearing with B & K because it 
would not have been a person “aggrieved or adversely 
affected” by such a decision. If this Court reverses the 
wraiver decision, its action in so doing will ipso facto 
eliminate Columbia’s standing which arises out of and is 
dependent upon the Commission holding that Appellant 
wraived its rights and that “accordingly” the transfer from 
B & K to Columbia could be approved. 

B. Appellant Is Entitled to a Hearing Upon Its Appli¬ 
cation. 

If this Court should pass upon Columbia’s contentions, 
it must conclude, as the Commission did, that Appellant 
(absent any waiver) was entitled to a hearing upon 
its application. The Commission considered and settled 
this question of law% elaborately pleaded before it by the 
Chicago and Lancaster opponents, in the Peoples Broad¬ 
casting Company case (Lane. App. 74-93; 8 Radio Regula¬ 
tion 275). The Commission held, one Commissioner dis¬ 
senting, that on the factual situation presented it was 
required by Ashbacker Radio Corp. v. Federal Communi¬ 
cations Commission, 326 U.S. 327, 66 Sup. Ct. 148 (1945), 
to afford a comparative hearing between Peoples and 
WGAL. 

The Commission’s decision wras succinct and readily 
reached. It said that, in the television allocation pro¬ 
ceedings under the Third Notice, it was endeavoring to 
solve only the rule-making determination of assigning 
specific channels to the various American cities, and that, 
as to Lancaster, it had determined only that Channel 4 
should be deleted and Channel 8 substituted. The Com¬ 
mission continued (Lane. App. 86; 8 Radio Regulation 
at 283): 
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4 ‘This determination, by rule making, of the channel 
assignments to the Lancaster community is not, how¬ 
ever, to be confused with the entirely different ad¬ 
judicatory determination with respect to the licensing 
of persons to operate stations on these channels. 
And, in particular, the specific question presented 
here as to whether an authorization should be issued 
to operate a television station in Lancaster on Chan¬ 
nel 8 to the existing licensee of Station WGAL-TV 
or to the new applicant, Peoples, in no respect pre¬ 
sents any rule making question. 

“We think it clear, moreover, that in the factual 
situation presented in the instant case this adjudica¬ 
tory determination with respect to the proper party 
to be licensed to operate a television station in Lan¬ 
caster on Channel 8 must be made on the basis of 
the record compiled in a comparative hearing be¬ 
tween WGAL, Inc., the licensee of WGAL-TV and 
the new applicant, Peoples Broadcasting Company. 
We believe that the decision in Ashbacker Radio 
Corporation v. Federal Communications Commission, 
326 U.S. 327, is determinative of the rights of the 
parties on this question.” 

Two factors in regard to this decision merit comment. 
In the first place, it should be plain that Appellant occu¬ 
pied a position vis-a-vis B & K which was far stronger 
than that occupied by Peoples vis-a-vis WGAL, Inc. In 
Lancaster, the controverted channel had never been as¬ 
signed (or previously proposed for assignment) to Lan¬ 
caster; Peoples was not and could not have been an ap¬ 
plicant for the channel at the time the rule to show cause 
issued. In Chicago, the controverted channel had always 
been assigned (and proposed for assignment) to Chicago, 
and Appellant was a long-time applicant for it. In in¬ 
viting attention to these facts it is not our purpose to 
cast any doubt, since we have none, on the correctness 
of the Commission’s conclusion in the Peoples case. It 
is our purpose, however, to show that Appellant’s case 
was far stronger factually than that of Peoples, and that, 
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once the Peoples case was determined, affording Appel¬ 
lant also a comparative hearing became a compelling, 
a fortiori conclusion. 

A second factor meriting comment respecting this de¬ 
cision is that the Commission did not ground its decision, 
in any respect or to any degree, on the theory that 
Peoples was requesting or being granted a comparative 
hearing because the WGAL-TV license was up for renew¬ 
al. The Commission’s decision is inconsistent with, and 
will not yield up, this interpretation. (Compare the Com¬ 
mission’s Brief, p. 8, Columbia’s Brief, p. 40.) This be¬ 
comes even more plain from the dissenting opinion of 
Commissioner Sterling, who surely did not misapprehend 
the holding of his colleagues. Commissioner Sterling 
generally felt that existing licensees should not be “sub¬ 
jected to hearings on competing applications when the 
Show Cause Orders were issued requiring a move to a 

different channel from the one occupied-.” (Lane. 

App. 95; 8 Radio Regulation 287.) The Commissioner 
recognized, however, that Peoples might obtain a com¬ 
parative hearing at WGAL-TV’s renewal time and he 
pointed out that this would be when the recently-renewed 
license would be up for further renewal." 

The Commission thus plainly held that the Show Cause 
orders issued under the Third Notice neither contemplated 
nor permitted that the recipients of the orders might 
move to the new channels, without having to compete for 


11 Commissioner Sterling’s full remarks on this point are (Lane. 
App. 95; 8 Radio Regulation at 288); "I recognize the right of 
an applicant to file a competing application for existing facilities 
when the application of a licensee is before the Commission for 
renewal. The Commission issued a renewal of license to WGAL 
on Channel 4 as of July 30, 1952, subject to the Show Cause pro¬ 
ceeding. Peoples did not have an application for comparative 
hearing on Channel 4, hence has no standing as a competing ap¬ 
plicant. It would be proper for the Commission to consider an 
application requesting a comparative hearing when the license 
issued to WGAL on July 30, 1952 is up for renewal.” 
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the new channel with any applicant for it. This holding 
was made in a case factually much weaker than Appel¬ 
lant’s, and did not rest in any degree on the theory that 
the license of the station receiving the Show Cause order 
was at the time up for renewal. The Commission’s hold¬ 
ing, it is equally plain, was correct. 

That Peoples and Appellant were both entitled to com¬ 
parative hearings flows inexorably from the cardinal prin¬ 
ciples of the Communications Act. “The policy of the 
Act is clear that no person is to have anything in the 
nature of a property right as a result of the granting 
of a license.” Federal Communications Commission v. 
Sanders Bros., 309 U.S. 470, 475, 60 Sup. Ct. 693, 697 
(1940). Congress was fearful of monopolistic domination 
in the broadcasting field, and therefore limited the terms 
of licenses and provided that no license created any rights 
beyond its term and conditions. Federal Communications 
Commission v. Pottsville Broadcasting Company, 309 
U.S. 134, 60 Sup. Ct. 437 (1940). “No licensee obtains 
any vested interest in any frequency,” and the Commis¬ 
sion may, by appropriate procedures for specified rea¬ 
sons, revoke or suspend any license. Ashbacker Radio 
Cory. v. Federal Communications Commission, 326 U.S. 
327, 331, 66 Sup. Ct. 148, 150 (1945). 

The principle that no one may have a property right 
in a license or channel is fundamental, requiring more 
than mere lip-service. The principle means, in concrete 
terms of this case, that the Commission would have been 
free to delete Station WBKB based on its determination 
that the demands of a nationwide table of allocations re¬ 
quired the deletion of Channel 4 from Chicago. 12 Station 
WBKB had no status as a regular licensee, but was an 
applicant for renewal of its license, having enjoyed noth- 


12 The Commission concedes as much (Brief, p. 16). 
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ing more than temporary three-months renewals of license 
since 1949 (App. 97). 13 

The Commission chose not to exercise its undoubted 
power to delete WBKB, but it did not intend by its Show 
Cause order to go to the other extreme of shifting 
WBKB to an unoccupied channel, without giving an 
existing applicant for that channel an opportunity to 
compete for it. The Commission, as its Lancaster case 
made clear, lacked power to shift WBKB to Channel 2 in 
derogation of Appellant’s rights as an existing applicant 
for the channel. Section 309(a) of the Communications 
Act clearly forbids any such action. 14 

Federal Communications Commission v. National Broad¬ 
casting Company, 319 U.S. 239, 63 Sup. Ct. 1035 (1943), 
is clearly controlling here. In this case, the Commission 
granted a Boston applicant a permit to build a station 
on a frequency on which KOA, Denver, was a licensee. 
The Commission refused to accord KOA a hearing al¬ 
though operation of the Boston station would cause KOA 

33 In Radio Station WOW v. Federal Communications Com¬ 
mission, 87 U.S. App. D.C. 226, 229, 184 F. 2d 257, 260 (1950), 
this Court pointed out that the right to renewal of a license does 
not follow from the fact of the original grant because “obviously 
the provisions for renewal contemplate the possibility of changes 

in conditions after the original grant-.” In the present case, 

the Commission’s conclusion that Channel 4 could no longer be 
used in Chicago, was certainly such a compelling “change in con¬ 
dition” as would have justified the Commission’s refusal to 
renew the license of Station WBKB. 

34 Applicants before the Commission have not been blind to the 
intriguing possibilities for protection which Section 316 of the 
Act would afford if the Commission had power to modify existing 
authorizations to specify new facilities without giving others the 
opportunity to compete for those facilities. In North Dakota 
Broadcasting Company, Inc., 9 Radio Regulation 945, the Com¬ 
mission refused a request of a Channel 13 permittee in Minot, 
North Dakota, to issue a rule to show cause on the permittee why 
its authorization should not be modified to specify Channel 6. The 
obvious purpose of the permittee was to obtain a shift of chan¬ 
nels without being required to compete for the new facility. 
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electrical interference within its service area, entitled 
under the Commission’s then existing rules to protection. 
The Supreme Court held that Section 312(b) (now Section 
316) of the Act entitled KOA to a hearing because the 
Commission’s grant to the Boston station necessarily 
“modified” KOA’s license, and that this fact of modifica¬ 
tion could not be rationalized away by pointing out that 
the Commission’s action did not require a change in the 
power, frequency, or hours of operation of KOA’s li¬ 
cense. The Commission’s Rules on protected contours 
were held to be incorporated into existing licenses and to 
alter those rules to accord KOA less protection was to 
modify the KOA license. 

If a licensee may not have its license modified without 
a hearing, then it is equally true that an applicant may 
not have its application dismissed without a hearing. It 
is superficial, and not to the point, to say that the KOA 
case is distinguishable as involving a licensee whereas 
in the present case Appellant was an applicant. The 
cases must be compared, not in terms of licensee versus 
applicant, but, more analytically, in terms of statutory 
rights given licensees versus statutory rights given ap¬ 
plicants. In the KOA case, the licensee had the statu¬ 
tory right under Section 312(b) not to have its license 
modified until “notified in writing of the proposed action 
and the grounds or reasons therefor and—given reason¬ 
able opportunity to show cause why such an order of 
modification should not issue.” 15 In the present case, 

15 This is the language of former Section 312(b) of the Com¬ 
munications Act. The Communications Amendments of 1952 
amended the language to provide that the licensee should be given 
reasonable opportunity to show cause by public hearing why the 
order of modification should not issue. Justice Frankfurter, dis¬ 
senting in the KOA case, believed that KOA was not entitled to 
a “hearing” (as distinct from some opportunity to show cause, as 
by oral argument) and in support of his view pointed out that an 
applicant was specifically entitled to “a hearing” under Section 
309(a) whereas a licensee was not, in so many words, given the 
right to a “hearing.” 
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Appellant has the statutory right under Section 309(a) 
not to have its application denied except after being 
given an opportunity “for hearing.” If the Commission 
was unable to grant an authorization which modified 
KOA’s license without according KOA its statutory right 
to a hearing, the Commission is equally unable to grant 
an authorization which would extinguish Appellant’s ap¬ 
plication without according Appellant its more clearly 
worded statutory right to a hearing. 

Federal Radio Commission v. Nelson Brothers, 289 U.S. 
266, 53 Sup. Ct. 627 (1933), is also expressly in point. 
There, the Federal Radio Commission, after hearing, 
granted a 560 kc application of a Gary applicant and 
“terminated the existing licenses theretofore issued” to 
two Chicago stations, both operating on 560 kc. The 
Chicago stations held licenses of six months duration, but 
“on a temporary basis,” and subject to any action the 
Radio Commission might take on the Gary application. 
The Radio Commission took its action under Section 9 of 
the Radio Act requiring a “fair and equitable allocation 
of licenses” to the various states, and authorizing the 
Radio Commission to effect necessary adjustments by 
granting or refusing licenses or renewals of licenses. The 
Radio Commission, applying a mathematical formula, 
found Indiana under quota and Illinois above quota and 
therefore granted the Gary application. The Supreme 
Court validated the Commission’s action saying: 

“That the Congress had the power to give this au¬ 
thority to delete stations, in view of the limited radio 
facilities available and the confusion that would re¬ 
sult from interferences, is not open to question. 
Those who operated broadcasting stations had no 
right superior to the exercise of this power of regu¬ 
lation. They necessarily made their investments and 
their contracts in the light of, and subject to, this 
paramount authority. This Court has had frequent 
occasion to observe that the power of Congress in 
the regulation of interstate commerce is not fettered 
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by the necessity of maintaining existing arrange¬ 
ments which would conflict with the execution of its 
policy, as such a restriction would place the regular 
tion in the hands of private individuals and with¬ 
draw from the control of Congress so much of the 
field as they might choose by prophetic discernment 
to bring within the range of their enterprises.” 

In the instant case, the Commission has statutory 
power to establish a nationwide television allocation plan 
{Peoples Broadcasting Company v. Federal Communica¬ 
tions Commission, _ U.S. App. D. C. _, _ F. 2d 

— (1953)), just as the Radio Commission had statutory 
power to effect an equitable distribution of radio facili¬ 
ties. WBKB, having only a temporary right to operate, 
had no more power to block the effectuation of the tele¬ 
vision allocation plan than the Chicago stations in the 
Nelson Brothers case had power to block effectuation of 
the quota system. The Communications Commission had 
the same power to delete WBKB that its predecessor 
had to delete the two complaining stations in Nelson 
Brothers. 

Establishing that the Commission had the legal power 
to delete Station WBKB is the practical equivalent of 
establishing that the Commission could not assign it to 
Channel 2, and thereby simply extinguish Appellant’s 
application and right to a hearing for that channel The 
Commission’s action in assigning WBKB to Channel 2, 
when it had power to delete it and in disregard of Ap¬ 
pellant’s application, would collide with Appellant’s statu¬ 
tory right to have its application heard under Section 
309(a). We do not understand that Columbia argues the 
contrary. The only reason it advances why the Commis¬ 
sion could disregard and dismiss Appellant’s application, 
without a hearing, rests entirely on the incorrect premise 
that Station WBKB was entitled constitutionally or by 
the statute to a continued existence. 


I 
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in. Appellant’s Hearing Must Be With Balaban & Katz 
Corporation.. 

The foregoing portions of the brief have been devoted 
to discussion of the cogent reasons why Appellant is en¬ 
titled to a hearing on its application. A fundamental 
issue still remains. Both the Commission and Columbia 
endeavor to show that, even though this Court should re¬ 
quire that Appellant’s application be heard, Appellant may 
not be afforded the relief it seeks, namely an Ashbacker 
type of hearing with Balaban & Katz. (See FCC Brief, 
pp. 30-32; Columbia Brief, pp. 41-46). 

The Commission’s brief makes abundantly clear that if 
this Court merely reverses the dismissal order and re¬ 
mands the case for further proceedings, the Commission 
will set the matter for a comparative hearing between Co¬ 
lumbia and Appellant, with Appellant to assume the bur¬ 
den of showing why it should displace Columbia, the ex¬ 
isting licensee. This position urgently requires, in the 
event this Court holds Appellant entitled to a hearing, 
some consideration of whether Columbia is a proper party 
to such a hearing. 16 

Both the Commission and Columbia argue that the 
order renewing B & K’s Channel 4 license and approving 
its transfer to Columbia have passed beyond this Court’s 
recall through Appellant’s failure to appeal specifically 
from the renewal and transfer orders. This establishes, 


16 If Appellant is correct, a comparative hearing between Co¬ 
lumbia and Appellant, such as forecast by the Commission, might 
prove wholly abortive. There is some doubt that an order by the 
Commission directing such a hearing would be appealable prior 
to final decision after hearing. Cf. Myers v. Bethlehem Shipbuildr¬ 
ing Co., 303 U.S. 41; 58 Sup. Ct. 459 (1938). A comparative hear¬ 
ing for a major channel in Chicago would doubtless involve heavy 
expenditures of time and money by the parties and also the Com¬ 
mission. 
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we are told, that Colombia is the existing licensee on 
Channel 4, and if the court should hold that Appellant did 
not waive its right to a hearing, then Appellant can only 
be entitled to a hearing in which it must compete as a 
newcomer seeking to dislodge Columbia, the existing li¬ 
censee. 

We challenge the basic premise of this argument. In 
the very language of the order under review the Com¬ 
mission concedes that the order dismissing Appellant’s 
application because of waiver underlies and supports its 
simultaneous renewal and transfer orders.) Nothing could 
more clearly demonstrate that the order dismissing Ap¬ 
pellant’s application is the core of a series of interdepend¬ 
ent orders than the concluding language of the dismissal 
order appealed from (App. 151). As we pointed out, 
supra p. 14, the Commission’s precise holding was that 
Appellant had waived its right to “comparative considera¬ 
tion with B & K” (App. 151). 17 It was only as a result of 
this holding that the Commission felt free to renew the 
Channel 4 license of B & K and approve its assignment to 
Columbia. Furthermore, when Appellant petitioned the 
Commission to reconsider its decision that Appellant 
waived its right to a comparative hearing with B & K, 
Appellant also asked the Commission to reconsider its 
approval of the assignment of license from B & K to 
Columbia (App. 184). The Commission adhered to its 
view that Appellant was chargeable with waiver, and con¬ 
cluded that “the other points raised in its petition for re¬ 
consideration are therefore also without merit” (App. 
214) (Emphasis added). 

We further point to Appellant’s petition for stay (App. 
160-162), filed with the Commission the day after its Feb¬ 
ruary 9 decision, in which Appellant announced its inten¬ 
tion to seek immediate reconsideration of the Commis- 

17 This Commission's statement cannot be dismissed as chance 
misstatement. The whole tenor of the Commission's decision here 
under review flows plainly on the premise that Appellant's right 
to a comparative hearing, if not waived, was one to a hearing spe¬ 
cifically with B & K. 
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sion’s decision dismissing Appellant’s application, and 
requested specifically that the Commission, therefore, stay 
the effectiveness of both its orders (1) dismissing Ap¬ 
pellant’s application, and (2) approving the assignment 
of license from B & K to Columbia. The Commission 
granted Appellant’s relief, insofar as it requested a stay 
of the issuance of any authorization to operate on Chan¬ 
nel 2, but refused to stay the effectiveness of its consent 
to the assignment of license from B & K to Columbia 
(App. 164-166). The Commission predicated this refusal 
on the ground that “any action which might be taken—in 
reliance upon the Commission’s decision cannot and does 
not affect the rights of parties lawfully entitled to seek 

reconsideration of the basic Commission decision-” 

(App. 165). 

In the light of these facts, there is plainly no merit in 
the contention of our opponents that the Commission’s 
approval of the license assignment from B & K to Co¬ 
lumbia is now beyond recall. The Commission’s approval 
was hinged upon its decision that Appellant waived its 
right to a comparative hearing with B & K. If this 
Court reverses the Commission’s decision that Appellant 
waived its right to a comparative hearing with B & K, 
the Commission’s approval of the license assignment by 
B & K falls with the reversal. 

The Commission has quite plainly erected a house of 
cards which must stand or fall on its theory of waiver; 
to say now that even if this court should decide that Ap¬ 
pellant did not waive its right to a hearing with B & K, 
such a hearing could not be ordered and held because the 
renewal and transfer orders have not been appealed from 
is an obvious effort at boot-strap elevation. 

It is Columbia’s position that reversal of the dismissal 
order can -result in no more than a hearing between it 
and Appellant, with Appellant to be regarded as a new¬ 
comer seeking to dislodge the existing licensee. How does 
Columbia derive such status? Columbia does not now 
have, and has never had, an application on file for Chan- 
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nel 2. A glance at the record must lead to the conclusion 
that Columbia has studiously avoided any effort to com¬ 
pete for Channel 2, going so far at one point as to re¬ 
quest the Commission to defer granting B & K a “regu¬ 
lar license” until such time as the Zenith application had 
been disposed of by the Commission and the courts. At 
the same time Columbia pointed out to the Commission 
(months before the order complained of) that it did not 
wish to pay $6,000,000 for the right to a comparative 
hearing with Appellant which it could have had for noth¬ 
ing by merely filing a Channel 2 application. (App. 107) 

Since Columbia never has been an applicant for Chan¬ 
nel 2, its right to participate in a comparative hearing, 
as the existing occupant of the channel, can only flow 
from the theory that it stands in the shoes of B & K. 
This raises a number of important questions, not the 
least of which is whether the transfer agreement between 
Columbia and B & K, which called for conveyance of a 
“regular license”, can be said to transfer merely a right 
to a hearing with Appellant in the event that both the 
renewal and transfer orders must be reconsidered by the 
Commission in the light of this court’s reversal of the 
February 9 order. Columbia has plainly said that its 
agreement with B & K does not constitute an obligation 
in the absence of tender of a regular license (App. 109), 
and indeed it is doubtful that B & K could lawfully trans¬ 
fer a mere right to stand in its stead in a comparative 
hearing. In re Don Lee Broadcasting System, 7 Radio 
Reg. 1093 (1952). 

The same cardinal principles, discussed in Part II fore¬ 
going, which require that Appellant’s application be 
heard, also require that it be heard comparatively with 
Balaban & Katz Corporation. Such landmark cases in 
radio regulatory law as the Sanders, Pottsville, and Ash- 
backer cases have emphasized that an existing licensee 
has no property interest in its frequency; that the Com¬ 
mission may refuse to renew a license; and that these 
are fundamentals which must be zealously safeguarded. 
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See, further, American Broadcasting Company v. Federal 
Communications Commission , S9 U.S. App. D.C. 298, 
302, 191 F. 2d 492, 497 (1951). These fundamentals 
can only be safeguarded by according a would-be broad¬ 
caster, who elects at a proper time to challenge an exist¬ 
ing operator, a comparative hearing with that existing 
operator —not with any successor in interest. 

As Commissioner Hennock, dissenting, so forcefully 
stated (App. 160): 

“. . . the Commission should not approve trans¬ 
fers which would permit new parties, who have 
had nothing to do with a station’s record of opera¬ 
tion and who have made fresh expenditures of capi¬ 
tal for the station, to be substituted in comparative 
proceedings in place of the existing licensee, (as 
would be the case here if Zenith’s hearing were to be 
held with CBS). For to do so would be to drain 
much of the significance from the licensing and re¬ 
newal procedures and the Commission’s regulatory 
function with respect to them.” 

Since Appellant’s hearing must be with Balaban & Katz 
Corporation, it follows that Columbia may not participate 
as an “original applicant” or otherwise. A comparative 
hearing is the type of race in which each side may enter 
only one runner. Appellant, having asserted a right to 
compete with Balaban & Katz, may not now be asked to 
compete both with Balaban & Katz and an alter ego of 
Balaban & Katz. Columbia’s relationship with Balaban 
& Katz has been such that, even though their purchase 
and sale agreement should be undone, it is doubtful 
whether Columbia has any present right to compete for 
Channel 2. The case is no different in principle from In 
re Electric City Telecasting Company, 9 Radio Regulation 
64 (1953). There, the Commission had before it applica¬ 
tions (1) for a permit to build a Scranton television sta¬ 
tion by Electric City Telecasting Company, a corporation 
50% owned by M Company and 50% by two individuals 
named Lynett; (2) for the Commission’s consent to the as¬ 
signment of a permit to build a Scranton television station 
from its holder to MCL Telecasting Corporation, a com- 
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pany in which the M Company and the Lynetts each 
held a third interest The Commission required an elec¬ 
tion between applications, holding that it was confronted 
with mnltiple applications by virtually the same group 
for a Scranton television station. Here, were Columbia 
now permitted to compete as an applicant, it would be 
prosecuting its own application for Channel 2 while being 
also the prospective beneficiary of a decision favorable 
to Balaban & Katz. 

The Commission lacks power to censor programs (Sec¬ 
tion 326 of the Communications Act) and to interfere in 
certain prerogatives reserved to management. Federal 
Communications Commission v. Sanders Bros., 309 U.S. 
470, 60 Sup. Ct. 693 (1940). The Commission’s control 
over its broadcast licensees is a more generalized one— 
the power to refuse a renewal of license based upon an 
overall appraisal of the broadcaster’s conduct. As this 
Court stated, with hard-headed realism, the Commission’s 
function of granting or denying renewals of license is 
“in order to guarantee so far as possible a wholesome 
policy in management and operation.” Greater Kam- 
peska Radio Corp. v. Federal Communications Com¬ 
mission, 71 App. D.C. 117, 119, 108 F. 2d 5, 7 (1939). 

Since the Commission has such limited powers to assure 
reasonable standards in broadcasting, it is the more im¬ 
portant that these limited powers be carefully preserved. 
They would be seriously undercut and minimized if a 
station, challenged to a comparative hearing at a proper 
time, should then be allowed to transfer its rights. Pros¬ 
pective purchasers could be deliberately selected as pos¬ 
sessing in major degree those qualities or characteristics 
which the Commission has deemed to be meritorious in its . 
licensing function. The incentive to existing stations to 
maintain proper standards, as well as the incentive to 
potential applicants to challenge existing stations with 
poor performance records, would both be seriously dimin¬ 
ished. The Commission has repeatedly held that it re¬ 
garded “the resolution of outstanding questions concern- 
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ing the qualifications of licensee- transferors as a condi¬ 
tion precedent to consideration of a transfer application.” 
In re G. A. Richards , 5 Radio Regulation 1292, 1294 
(1950); see also In re WOKO, Inc., 10 FCC 454, petition 
for reconsideration denied, 3 jRadio Regulation 1061 
(1947); In re Broadcasting Service Organization, Inc., 3 
Radio Regulation 979 (1947). 

In this case, dissenting Commissioner Hennock, who 
alone addressed herself at any length to the problem, 
made the point tellingly, in saying (App. 159): 

“-Zenith is entitled to a hearing specifically with 

Balaban & Katz. 

“Zenith effectively asserted its right prior to the 
time the Commission designated either one of the 
B & K applications, for renewal of the WBKB li¬ 
cense or for transfer of that station to CBS, for 
hearing. Since its right as against B & K had 
already matured, no subsequent action (or inaction) 
by the Commission or transactions arranged with 
other parties could deprive Zenith of it. Compara¬ 
tive consideration of Zenith and B & K for Channel 2 
must be made before it can be determined if Balaban 
& Katz has, in fact, anything in the nature of a 
license to transfer to CBS.” 
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